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DECLARATION OF TONY M. PEARCE 

I, Tony M. Pearce, hereby declare that: 

Background 

1 . I am at least 1 8 years of age. 

2. I am the inventor of United States Patent Application Serial No. 09/843,413 (the 
'"413 Application"), filed April 25, 2001. 

3. I am employed by EdiZONE, LC ("EdiZONE") in the position of president and LC 
manager. 

4. EdiZONE is the owner of the '4 1 3 Application. 
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The Licenses 

5. EdiZONE has licensed the technology as claimed in the '413 Application to the 

following companies: kchlMzli Qa*Arf TttAno/oyfr^ /keif \Q k)(k\l*- } $k ef)&WW<fio"l 
(the "Agreements"). Copies of the executed Agreements are attached hereto as 
Exhibit "A." 

6. To date, those Agreements have generated revenues for EdiZONE in the amount of 
% <XO l Q0O.OOC\* cask y/Jae of a>*f**y sjvc/c pmJek /n oQc#sk). 

Respect for the '393 Patent in the Field 

7. EdiZONE and I have substantial experience in the field of cushioning and we 
consider this invention to be a commercial success. 

8. My personal experience in the cushioning fitfd spans 1 f years. 

I hereby declare that all statements made herein of my own knowledge are true and that all 
statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application of any 
patent issued thereon. 



Dated: _ 'W*3 

Signed: 
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Commissioner for Patents 
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Alexandria, Virginia 22313-1450 



Certificate of Mailing 



Honorable Commissioner: 

I hereby certify that the attached Declaration of Tony M. Pearce is being 
submitted via First Class Mail with the United States Postal Service in an envelope with 
sufficient postage on October 2, 2003, the envelope being addressed to: Commissioner 
for Patents, P. O. Box 1450, Alexandria, Virginia 22313,1450. 

Respectfully submitted this 2 nd day of October, 2003. 

8- 

Daniel McCarthy 
Reg. No. 36,600 
Parsons, Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, Utah 84145 
Tel: (801) 536-6830 or (801) 532-1234 
Fax: (801)536-6111 
Email: DMcCarthv@pblutah.com 
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Agreement 



This license agreement ("Agreement") is entered into this 
Z-CCn^ and is bv and between the following Parties: 



LICENSOR: 



LICENSEE: 



EdiZONE, LC 

a Utah limited liability company 
1250 So. Watkins Lane 
Alpine, UT 84004 
TEL: (301) 785-2767 
FAX: (SOI ) 735-261 1 

Sleep Innovations. Inc. 
a New Jersey Corporation 
137 Route 35, Suite 201 
West Long Branch, NJ 07764 
TEL: (732) 263-0800 
FAX: (732) 263-0939 



Recitals 

WHEREAS, Licensor is the owner of certain Technology Rights and Trademark Rights (as 
denned in Paragraphs 1.1 and 1.2 below); 

WHEREAS. Licensee wishes to obtain a license of the Technology Rights and the Trademark 
Rights on the terms and conditions set forth herein; 

WHEREAS, Licensor desires to grant a license of the Technology Rights and the Trademark 
Rights to Licensee only on the terms and conditions set forth herein; 

NOW, THEREFORE, the Parties agree as follows: 

SrrTTDN 1. - nFFTNITTONS 

1 1 -TgpiiiminayRiohrc The following terms shall each have their respective defined 
meanings: 

(a) n^tic The term "Gelastic" shall mean technology related to a particular 
elastomer °el owned bv Licensor, including the gel itself, formulations for making the gel, methods for 
making the ad. products made from the gel and methods for making products from the gel as defined by 
U.S. Patent 5.994.450. Gelastic shall not be construed to mean '"Gooof', which is a slow-rebound 
elastomer. Gelastic is included in the Licenses of this Agreement only insofar as its use in making 
Intelli-Gel, and nowhere in this Agreement shall non-Intelli-Gel applications of Gelastic be construed to 
be included in any License. 



(b) 



intPiii-OlTM The term "Intelli-Gel", which is sometimes also referred to 
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Gellycomb™". shall mean technology related to a cushioning structure owned by Licensor and made 
from elastomeric zel materials only as defined in this paragraph and having hollow buckling columns, 
including cushionTna devices which incorporate the structure in any column structure partem, products 
which incorporate the structure in any column structure pattern, and methods for making products which 
incorporate the structure in any column structure pattern as defined by U.S. patents 5,749,1 1 1 and 
6,026.527. For purposes of this paragraph and by way of limitation of the License granted hereunder, 
elastomeric ael materials include Gelastic or other elastomeric gels which have substantially the same 
properties, but specifically excludes Goooz, foamed gels, ge!-coated foams, opget-coated objects 
(whether the gel coating is Gelastic or otherwise). 

( C ) AHiiigmhlp ^hare Pillow The term "Adjustable Shape Pillow" shall mean 
technolosv related to a bladder-containing pillow wherein the shape of the pillow is modified by means 
of adjusting ;he amount of air within a bladder contained within die piilow, including products which 
incorporate" this technology as defined in Licensor's pending U.S. patent application serial number 
60/199,587 filed April 18. 2000. Adjustable Shape Pillow is included in me Licenses of this Agreement 
only insofar as its use in Intelli-Gel pillows, and nowhere in this Agreement shall non-Inteili-Gei 
applications of Adjustable Shape Pillow be construed to be included in any License. The Parties 
acknowledge that some of the features of the bladders used in the current Inteili-Gel Pillow are the 
proprietaryproperty of the maker of those bladders (Dielectrics Industries) and not of Licensor. 

(d) TnHc The Parries specifically acknowledge that Gelastic, Inteili-Gel and 
Adjustable Shape Pillow are held by and are protected by Licensor as trade secrets as defined m Utah 
Code Annotated § 13-24-1 etseq. The subject matter so held by Licensor is referred to herein as the 
"Trade Secrets." 

(e) Know-How . '-"Know-How" shall mean information related to manufacturing, 
production and commercialization of Gelastic, Intelli-Gel and Adjustable Shape Pillow. 

(f) i inirpH ^r.gtPs P-n^m Rights "United States Patent Rights" shall mean the 
applicable parts of one or more United States patent applications which Licensor has filed or may file m 
its efforts to secure United States patent protection for Gelastic. Intelli-Gel and Adjustable Shape Ptlloxv 
and any and all issued patents, reissue patents, reexamined patents and corrected patents based on any of 
them 

(a) Fn r pion P^m Rights "Foreign Patent Rights" shall mean the applicable pans of 
any and all foreisn national patent applications which Licensor may file in its efforts to secure foreign 
patent protection for Gelastic. Intelli-Gel or Adjustable Shape Pillow, and any and all issued patents, 
reissue patents, reexamined patents and corrected patents based on any of them. 

(h) Pntpm Rights "Patent Rights" shall mean United States Patent Rights and 
Foreign Patent Rights collectively. 

(i) T^hnninoy Sights "Technology Rights" shall mean Gelastic, Intelli-GeL 
Adjustable Shape Pillow, the Trade Secrets, Know-How and Patent Rights, collectively. 

1 .2 TmHpmnrif Rights "Trademark Rights" shall mean all U.S. common law, federal and 
state trademark and service mark rights and all foreign trademark and service mark rights to the marks 
"GELASTIC", "INTELLI-GEL" and all variations of them which may be used to designate the source or 
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origin of Gelastic products and services or Intelli-Gel products and services. No rights are granted by 
Licensor to Licensee relating to the "ORTHOJUST" mark. 

1 3 Tnfnrmnrion During the performance of the terms of this Agreement, Licensee will leam 
hiahly sensitive, propnetarv information owned by Licensor. The information may include inventions, 
trade secrets, information concerning or relating to Gelastic, lnte!li-Gel or Adjustable Shape Pillow, 
designs, patent apDlications, formulas, processes, recipes, equipment, prototypes, models, mock-ups, 
samples, materials, manufacturing methods, business plans, marketing informanon, customer lists, 
forecasts and the like ("Information"). 

I 4 rnnfi.iPTiTial tnfnr^.nrion anH rnnfi.ienH ni Vbrerink "Confidential Information" means 
anvand all Information disclosed by Licensor to Licensee. "Confidential Materials" means any tangible 
medium (paoer, film, magnetic media, actual models, mock-ups. materials, samples, prototypes, etc.) 
containineor fabricated using Confidential Information. Confidential Information shall net include any 
information which (\) was in the pubiic domain prior to the execution of this Agreement, or (a) was 
alreadv known bv the Receiving Parr/, provided that this Paragraph 1.4(H) is only applicable if witnin 
ten (10) davs of disclosure of any Confidential Information of which the Receiving Parry claims prior 
knowledge', the Receiving Party both notifies the providing Parry in writing of such pnor knowledge ana 
provides die providing Party with documentary evidence showing such prior knowledge. 

1 5 f.^orrmhir Rpainn The term "Geographic Region" shall mean the fifty states of the 
United States of America, Puerto Rico. Mexico and Canada. 



1.6 T irpnspH F iflH of I - :< =e. 



(a) "Licensed Field of Use" shall mean consumer overlays for use atop a 
consumer mattress and bed head pillows sold through non-medical-specialty consumer 
marketing and distribution channels, including but not limited to retail stores other than medical 
product specialrv stores, the Internet, catalogs distributed generally to consumers, television 
shopping channels, short-form and long-form infomercials, direct mail to consumers, and 
magazines other than medical industry trade magazines. It is acceptable to make medical claims 
about the products, and to have doctors and chiropractors recommend that patients purchase an 
overlay or pillow, so long as the overlay or pillow is not sold in medical specialty channels as 
described in paragraph 1.6(b) of this Agreement. 



(b) The following product areas are ^ifinlly < "Hi'f 4 ffl *T"rr r hc 1 ; rr-"^d 
f;pH nflUp though this is not an indication of all excluded products: (i) Mattresses, mattress 
overlavs and pillows for medical beds (acute care, long term care, and home health care), 
operating tables, stretchers and gurneys; positioning and heating or cooiing pads for surgery; ana 
medical devices intended for relief or reduction of pressure and shear on tissue while lying down 
or while sitting in a medical bed (e.g., heel protectors) including human and veterinary products; 
(ii) all wheelchair related products or products intended primarily for sitting: (Hi) all products 
distributed through medical channels ("medical channels" shall mean the following: 
chiropractors, therapists, physicians, other health care professionals, DME dealers, specialty- 
medical dealers, general line medical distributors, medical products catalogs and direct sales to 
medical care facilities including but not limited to hospitals and nursing homes); and (iv) 
consumer mattresses. 
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! 7 p- fr ^ Fi^nfikP "Reserved Fields of Use" shall mean all fields of use not 
expressly recited in the Licensed Field of Use. 

1 g [ i r onc,»H PrnHnrt "Licensed Product" shall mean any product or service which 
embodies or is made using Gelastic. Intelli-Gel or Adjustable Shape Pillow and which subsists within the 
Licensed Field of Use. 

1 9 rngmrryr "Customer" shall be any third parry that acquires possession of a Licensea 
Product from Licensee directly or indirectly (whether by purchase, rental, lease orotherwise), or. receives 
a service performed by Licensee using a Licensed Product. 

1 1 0 M>r For anv particular article of Licensed Product sold, rented or leased. "Net 
Sales" shall mean the actual sales.' rental or lease price of the Licensed Product charged by Licensee or 
its customers at the wholesale level (the level just prior to retail) or at the retail level if sold oy Licensee 
at retail, in a bona fide transaction with a third party, as per invoices covering such sales, rentals or 
leases less deductions for all customarv discounts., returns, allowances, rebates and acaiai non- 
reimbursed shippina costs anplicable co sales. If Licensee exchanges Licensed Products tor valuable 
consideration other than cash, including an exchange for services, "Net Sales ' shall be the rair market 
value of such consideration. 



QFPTTON 7. - TUT- T IfTNSFS 

1 1 jpphnnW/ 1 \rm<? Subiect to and on the terms and conditions contained herein, 
especially but not limited ra the Reserved Technology License of Paragraph 2.2 below, Licensor hereby 
orants ^Licensee, and Licensee hereby accents, an exclusive (as further modified in this paragraph 
ficense of the Technology Riahts to make, use, and sell Licensed Products in the Geographic Region. 
This license is referred to in this Agreement as the "Technology License." To the extent that the 
Technology License terminates or is terminated for a particular market, jurisdicnon or country uncer this 
Agreement, Licensee shall not make, use or sell any Licensed Product in such country or region in wnich 
the License terminates or is terminated, and Licensor shall be permitted to market and sell or license the 
Technolosv Riahts. and to manufacture, market and sell products using the Technology Rights to third 
parties in such country or reaion. Licensee shall not make, use or sell any Licensed Product outside the . 
Geographic Reaion. The exclusivity of the Technology License shall apply to marketing and selling m 
full and to manufactures except as described in the next sentence. In the event that Licensor or its third 
partv licensee desires to have products which are described by the Technology Rights manufactured in 
whole or in pan within the Geographic Region for marketing and sales outside the Geographic Region. 
Licensor or its third part licensee shall have the right to do so provided the manufacturer agrees in 
writing that the product will not be made for any purposes which violate this Agreement. In the event 
that the Licensee desires to have Licensed Product manufactured in whole or in part in an area outside 
the Geographic Reaion. Licensee shall have the right to do so with the written permission of Licensor, 
which shall not be unreasonably withheld. Licensor hereby grants permission for Licensee to have 
Licensed Products manufactured in whole or in pan in China. The Technology License shall be 
exclusive for all markets except the following, which shall be non-exclusive: (i) stores directly affiliated 
with Advanced Comfon Technology, Inc. or with Licensor; (ii) internet websites directly affiliated with 
Advanced Comfort Technoloay. Inc. or with Licensor; (iii) shon-form or long-form infomercials by 
Advanced Comfon Technoloay, Inc. or Licensor or their affiliates, successors or assigns; and (iv) direct- 
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to-consumer mail marketing by Advanced Comfort Technology, Inc. or Licensor or their affiliates, 
successors or assigns. For purposes of this paragraph, "directly affiliated" stores or internet websites 
shall include but not be limited to stores or internet websites which are majority owned, operated, or 
licensed by Licensor or its successors or assigns or by Advanced Comfort Technology, Inc. or its 
successors or assigns. 

2.2 B^prwH -r>rb nnln gy 1 irme Licensor reserves for itself the right to make and use 
Licensed Product for the purposes of Licensor's further testing and development of Gelastic, Intelli-Gel 
and Adjustable Shape Pillow'. Licensor also reserves for itself the right to engage in any activities 
whatsoever with respect to Gelastic. Intelli-Gel and Adjustable Shape. Pillow in the Reserved Fields of 
Use. This is collectively referred to in this Agreement as the "Reserved Technology License." 
Notwithstanding the Reserved Technology License. Licensor shall have no obligation to further test, 
develop or improve Geiastic, Intelli-Gel and Adjustable Shape Pillow. 

2.3 jnJpmprlf \ ir?n<? Subject to and on the terms and condirions contained herein, 
especially but not limited to the Reserved Trademark License of Paragraph 2.4 below, Licenser hereby 
grants toLicensee, and Licensee hereby accepts, a non-exclusive license of the Trademark Rights tor the 
limited purpose of designating the source or origin of Licensed Products and services performed using 
Licensed Products. This is referred to in this Agreement as the "Trademark License.** 

2.4 B^prypd TrnHpTtfir'^ \ ir°n<:p Licenser reserves for itself the right to exploit the 
Trademark Rights in any manner that is not in direct conflict with the Trademark License. 

2.5 tTip r irprKP As used herein, "License" shall mean the Technology License and the 
Trademark License collectively. 

2.6 Mr. S.ihlirpngp u-nhpmr rnnspnr Licensor has specifically chosen Licensee to 
commercialize Gelastic, Intelli-Gel and Adjustable Shape Pillow in the Fieid of Use because of 
Licensor's belief in Licensee's technical abilities, managerial efficiency, marketing expertise and high 
standards of business ethics. Accordingly, Licensee shall not, and Licensee has neither the right nor the 
power to, grant any sublicense under the License to any third party with the exception of wholly owned 
subsidiaries of Licensee without the advance written consent of Licensor. No parry other than Licensee 
and its wholly owned subsidiaries has the right to exploit the License or any portion thereof. A 
subcontract for the manufacture of Licensed Products shall not be construed to be a sublicense. 

2.7 Bpcwnnnns Rights not expressly granted to Licensee under this Agreement or the 
License are reserved by Licensor. No pan of this Agreement shall be interpreted to prevent Licensor 
from engaging in any activities that do not directly conflict with any obligation of Licensor under this 
Agreement. 

SUTTON % - TTTffNDf pr .V Rir.HTS AND TONSIT TAT]Q.\ 

3 j r.ilccrir Inrplli-Hpl anH A<tin«ahlp S horv* Pillnvv FnrmnlaHnns inri PrrHTS*PS. Not later 

than ten (10) business days after Licensee's payment of the Royalty Advance (defined in Paragraph 4.1 
below) to Licensor and Licensee's written request for formulations and processes, Licensor shall provide 
Licensee with the formulations of Gelastic and the manufacturing processes for Gelastic, Intelh-Gel and 
Adjustable Shape Pillow which Licensor believes to be best suited for the Licensed Products. From rime 
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to time, at Licensor's own initiative or at Licensee's request Licensor shall provide Licensee with 
updates concerning Gelastic formulations and manufacturing processes for Gelastic, Intel li-Gel and 
Adjustable Shape Pillow to the extent the Gelastic, Intelli-Gel and Adjustable Shape Pillow formulations 
or processes have been improved. Licensee shall only use Gelastic and other gel formulations provided 
or approved by Licensor in Licensee's Intelli-Gel products. 

32 rw<;rion<; anH fnn<;iilrntion Licensee may contact Licensor from time to time with 
questions about Gelastic, Intelli-Gel and Adjustable Shape Pillow and Licensor shall attempt to answer 
those questions. However, if Licensee wishes for Licensor to engage in any research, development, 
testina or evaluation work concerning Gelastic. Intelli-Gel or Adjustable Shape Pillow, Licensee may- 
propose a project to Licensor and Licensor shall respond to Licensee's proposal as Licensor sees :u in a 
timely manner. 



sfttton 4 . rn wnrp atton 

4. i Rnynlty In consideration for grant of the License, Licensee shall pay to 

Licensor a Rovaltv Advance of twelve thousand five hundred dollars (S 12.500). payable by bank wire 
within five (5) calendar days of the Effective Date of this Agreement. The entire Royaity Advance shall 
be deemed earned when paid and shall be completely non-refundable. The Royalty Advance shall 'ce 
credited to Licensee only by means of subtracting twenty five percent (25%) from each Royalty payment 
or Minimum Royalty payment until the total of the subtractions equals twelve thousand five hundred 
dollars (SI 2.500). The License shall only take effect upon Licenser's timeiy receipt of the Royalty 
Advance. Prior to nine months after the Effective Date of this Agreement, Licensee shall pay to 
Licensor an Additional Royalty Advance of the difference between twenty-five thousand dollars 
($25,000) and the sum of the Royalty Advance and actual further Royalties paid to that dare. If actual 
further Royalties paid to that date exceeds twelve thousand five hundred dollars (S 12.500). the 
Additional Royalty Advance shall be zero dollars (SO). For example, if in addition to the twelve 
thousand five hundred dollar SI 2.500 Royalty Advance, Licensee has by nine months from the Effective 
Date of this Agreement paid five thousand dollars (S5 ; 000) in royalties to Licensor, the Additional 
Royalty Advance shall be seven thousand five hundred dollars (S7,500). The License shail not continue 
in effect after the nine months from the Effective Date if the Additional Royalty Advance is not timely 
paid. The Additional Royalty Advance shall be credited to Licensee only by means of subtracting up to 
twenty five percent (25%) from each Royalty payment or Minimum Royalty payment until <he total of 
the subtractions equals the Licensee-paid amount of the Additional Royalty Advance. For any given 
calendar quarter, the sum of such subtractions for repayment of the Royalty Advance and die Additional 
Rovalty Advance shall not exceed twenty five percent (25%) of that quarter s Royalty payment or 
Minimum Royalty payment. 

4.2 Pnynlty Licensee shall pay to Licensor a "Royalty" equal to five percent (5.00%) of the 
Net Sales of each Licensed Product sold, rented, leased, or otherwise transferred or used during the 
Term of the License. The triggering event for the payment of the Royalty shall be the earliest of 
shipment of a Licensed Product by Licensee, the performance of a service using a Licensed Product, 
preparation of an invoice related to a Licensed Product or an associated service, or use or transfer of a 
Licensed Product. 

4.3 polity Rprfiirtinn The License includes a complete package of potentially valuable 
technical information and legal rights for which Licensee is ready, willing and able to pay the Royalty 
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Advance, the Royaltv. and other pavments and consideration due under this Agreement. Licensee and 
Licensor have considered, that at some point in time, there may cease to be patent claims or pending 
patent claims anvwhere in the world that cover the Technology Rights or any portion of any of them. In 
that event. Licensor and Licensee agree that a Royalty should still be payable for the Technology Rights, 
but that a reduction in Royalty may be appropriate. Accordingly, the Royalty shall be reduced by 0.2o% 
(to 4.75%) for all Royalties which accrue during any calendar quarter in which no patent claim or 
pending patent claim covers the Technology Rights or any portion of either of them for the entire 
calendar quarter. 

4 4 r.mnr RnrV I irprwp of tmnrnvpmpnrv In further consideration for the License, Licensee 
agrees to grant a non-exclusive license ( the "Grant Back License"') to Licensor of all improvements, 
modifications, extensions and applications of the Technology Rights and any portion thereof conceived, 
owned or licensed bv Licensee, its successors, assigns, employees and contractors, etc. during '-he i erm 
of this Agreement, the Grant Back License shall coverall fields of use. Licensee shall promptly 
disclose to Licensor all improvements, modifications, extensions and applications of the Technology 
Rights both orally and in writing. 

4.5 Pnvmpnrs All references in this Agreement to dollars or S shall mean dollars or the 
United States of America. All payments to Licensor shall be made in United States dollars. Licensee 
shall pav Licensor all Rovalties due hereunder on a quarterly basis. The Royalty payment for a given 
calendar quarter shall be made within thirty (30) days of the end of the calendar quarter m -vhich :he 
Royalty accrued. All payments due under this Agreement shall be paid by check to Licensor at the 
address shown on page 1 of this Agreement, or to any other person or entity which Licensor may 
designate to receive payments. 

4.6 ttpnom Within thirty (30) days following the end of each quarter, Licensee shall provide 
Licensor with a written report showing sales in such quarter and the amount of Royalty payable with 
respect thereto. Such reports shall include the following information: (a) the number of units of each 
type of Licensed Product sold, rented or leased, (b) Net Saies from (a), and (c) Royalty payable. A 
report of the type required under this Paragraph shall accompany each Royalty payment submitted to 
Licensor, or shall be sent without a Royalty payment if no Royalty payment is due for the quarter. 
Within thirty (30) days following the end of each calendar year, Licensee shail provide Licensor with a 
written, good faith forecast of Net Saies for the next five years. Such forecasts shall merely be 
projections of future sales and are not binding. 

4 7 QvprHnP Pnvmpnr<v In the event Licensee fails to pay any amount when due hereunder, 
such amount shall bear interest at the rate of eighteen percent (18%) compounded monthly until the date 
when such amount is paid in full. In the event that the payment was accidentally overlooked and 
promptly remitted upon any type of written notice from Licensor including email or facsimile and is paid 
within ten ( 1 0) calendar days'of the due date, such amount shall bear simple daily interest at the annual 
rate of eight percent (8%) until the date when such amount is paid in full 

4 g > H - r> n.ppfiinH-ih;nn;r.f PnympriTg All payments made to Licensor by Licensee under this 
Agreement are made in consideration of Licensor disclosing potentially valuable Trade Secrets to 
Licensee, providing Licensee with a potential competitive advantage in the marketplace, granting the 
Technology License and the Trademark License, Licensee's efforts to date in securing patent protection 
that mav benefit Licensee and otherwise potentially enhancing Licensee's competitive position through 
performance of this Agreement. Accordingly, the Parties deem all payments made hereunder to be 
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earned when paid and to be completely non-refundable. 



^FrTTOX ^ - f 1PFWF PFPFOPM A NTT TRITFRT A 

5, i Minimum Royalty Payments , Licensor has elected to grant Licensee an exclusive 
License because of Licensor's belief in Licensee's ability to successfully commercialize Gelastic, Intelli- 
Gel and Adjustable Shape Pillow in the Licensed Field of Use. In order to ensure- Licensor that 
Licensee's commercialization of Gelastic, Intelli-Gel and Adjustable Shape Pillow will be successful and 
that certain minimum royalty payments will be made by Licensee to Licensor. Licensee and Licensor 
have agreed upon a schedule of minimum royalty payments. As detailed in Paragraph 5 A it \s the 
intention of Licensor and Licensee that the Technology License only remain in force if Licensee makes 
minimum royalty payments in accordance with the schedule shown in Paragraph 5.2 below. 

5.? ynrnmnm Roynlty A quarterly "Minimum Royalty" shall become payable by Licensee 
to Licensor on a calendar quarterly basis during the Term of the Agreement. The first Minimum Royalty 
shall be paid to Licensor within thirty ( 30) days following the end of the calendar quaner ending June 
30, 2004, which calendar quarter shall be designated Quarter 1 . A Minimum Royalty shall then be 
payable from Licensee to Licensor each quaner throughout the Term of the Agreement. In the even: that 
Royalties payable on Net Sales of Licensed Product in any calendar quaner do not reach the minimum 
amount set out below for such quaner, Licensee shall pay the Minimum Royalty set forth below, [f :he 
Royalty for the quaner exceeds the Minimum Royalty, Licensee shall pay the Royalty. 

Quarters 1 through 4: Thineen thousand five hundred dollars (SI 3,500) per quaner 

Quarters 5 through 8: Twenty eight thousand dollars (S28.000) per quaner 

Quarters 9 and thereafter: Forty two thousand five hundred dollars (S42,500) per quaner 

5 3 Pnvaitv PnvmenK m Fvr^ of Vfininn.Tri Royalty No Royalties paid, whether above, 
below, or equal to the Minimum Royalty, are to be considered an advance or credit against any Royalty 
(whether the Minimum Royalty or otherwise) which is due at any future date. 

SFPTTON fi/prSFAttrW A\n HFVFT OPMFVT SFWVTCFS 

6. 1 B/frO Services At any rime during the Term of the License. Licensee may request 
Licensor to perform various research and development projects as directed by Licensee (the "R&D 
Services"). The R&D Services may include, without limitation, conceptual design, human factors 
analysis, product design, materials selection, materials analysis, materials testing, moid design, moid and 
tool making, prototype construction, manufacturing process and manufacturing system design, 
manufacturing system implementation, other production gear-up services, etc. 

6.2 Projprt <sronp MnH Dir^rion In the event Licensee desires Licensor to perform R&D 
Services, Licensee shall provide reasonable detailed research and development assignments to Licensor, 
schedulina and priority information, ongoing communication and review concerning the nature and 
direction of the R&D Services, and any other information reasonably requested by Licensor in 
conjunction with the R&D Services. 

6.3 I Thii7finon of P,frn ^rvice* R&D Services shall be performed at Licensor's Standard 
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Rates (defined in Paragraph 6.4 below). All R&D Services must be authorized by Licensee and 
accepted bv Licensor, at the sole discretion of each, and either Licensee or Licensor may terminate R&D 
Services on anv project at anv time (which shall not terminate the obligation of payment for services 
rendered to date). Neither Licensor nor Licensee is obligated to begin any particular project. All R&D 
Services will be performed on a best reasonable efforts basis, with no guarantee of a particular outcome 
or result. 

6.4 SttinHrmiRatps Licensors Standard Rates for R&D Sen-ices are determined as follows: 
"Direct Labor", defined as the wages paid or allocated to Licensor's employees, temporary employees, 
in-house job shoppers, owners, and others acting as or under the direct supervision of Licensor's 
managers", including benefits and employment taxes except bonuses and retirement plans; plus an 
overhead burden factor of wo (2.00) rimes Direct Labor; plus outside materials, subcontracts and other 
outside exoenses marked up fifteen percent ( 1 5%) -as an overhead factor; and then-current stanuard 
hourlv rates for equipment usase (e.g.. CNC milling machines, extruders, injection moimng macnmes, 
rotational molding machines, and other equipment and machinery). Owners of Licensor reserve tne nam 
to foreao a personal wage and allocate a wage level which shall be invoicable to Licensee as thougn it 
were a normal wage. The time of Licensor's accountants and clerical employees shall not be bulea to 
Licensee unless Licensee makes requests for Licensee-specific accounting or clerical services. General 
management of Licensor and its employees shail not be billed to Licensee; however, direct project 
management of anv R&D Services by Licensors management, including internal meeting ana meetings 
with Licensee, shall be billed. Licensor's Standard Rates as set forth in this paragraph are subject to 
change by thirty (30) calendar days' written notice from Licensor to Licensee. 

6.5 Arrpgg to Foriiirifs nnH Pr»r<;onne! During any time that R&D Services under this 
Agreement are being performed, Licensor shall provide Licensee with access to: (i) all facilities owned 
orcontrolled bv Licensor to the extent such facilities are being utilized in relation to R&D Services, and 
(ii) all personnel who participate in providing R&D Services to Licensee. Such access shall be at 
reasonable times, shall not be so frequent as to disrupt the business operations of Licensor, and snail oe 
subject to reasonable advance notice as required by Licensor to allow Licensor to protect the confidential 
nature of products and services it may be performing for itself or other parties. Licensee shail pay 
Licensor's Standard Rates for Licensor's time in support of such access. 

6 6 "Pmhtc in R.frr> WnrV PrnHurr All right, title and interests in and to any intellectual 
property developed during Licensor's performance of R&D Services hereunder, including without 
limitation improvements, modifications, extensions and applications of the Technology Rights or any ^ 
portion thereof shall be held bv Licensor. Intellectual property developed during and as a direct result or 
Licensor's performance of R&D Sen-ices hereunder shall be included in the Technology License msorar 
as it applies to the Licensed Field of Use, and shall be subject to the terms of this Agreement. In the ^ 
event that R&D Services result in products which are not Licensed Products and for which Licensor did 
not develop new intellectual propertv. the License and this Agreement shall be extended to cover sucn 
new products, but the royalty shall be reduced to four percent (4%) of Net Sales, unless agreed otherwise 
in writing by the Parties. 

6 7 Pnvnytm Licensee shail pay all R&D Services amounts within ten ( 1 0) calendar days of 
receiving an invoice from Licensor. Invoices may be submitted for work to date, and project completion 
need not" have occurred. For any amounts unpaid after ten (10) days, Licensee will be charged interest at 
a rate of eighteen percent ( 1 8%) annually, compounded monthly. At Licensor's sole discretion. 
Licensor may require full or partial payments in advance of work being performed. 
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7. l PrntPrnnn Licensee shall not disclose, transfer or offer to disclose or transfer any 
Confidential Information or Confidential Materials to any other person or entity, including without 
limitation any of Licensee's employees who do not have a legitimate need to know any Confidential 
Information or utilize any Confidential Materials. Licensee may only disclose^ transfer, or offer to 
disclose or transfer any Confidential Information or Confidential Materials to those of its employees with 
a lesitimate need to know any Confidential information or utilize any Confidential Materials, and then 
only to those employees .who are bound by the confidentiality terms of this Agreement. Licensee shall 
not use Confidential Information except for the purpose described in Paragraph 7.2. Licensee shall :ake 
all reasonable precautions to ensure against any disclosure, transfer or use of Confidential Information or 
Confidential Materials not specifically authorized by Licensor in writing. In the event that Licensee 
desires to use a subcontractor for manufacturing Licensed Products and that subcontractor wiil have 
access to Confidential Information, that subcontractor must be approved by Licensor, \\ hich approval 
shall not unreasonably be withheld, and that subcontractor must sign confidentiality agreements with 
Licensee and Licensor separately, which agreements must fulfill all of the intents and purposes of tiv.s 
Section 7. 

7.2 Purpose . Licensee may only use the Confidential Information and Confidential 
Materials for the purpose of commercially exploiting the License within the terms and conditions set 
forth in this Agreement. 

7.3 Fvreprirm To the extent that Confidential Information or a portion thereof becomes part 
of the public domain after the execution of this Agreement, and through no fault or action of L^censee^ 
then as of the date that such Confidential Information becomes part of the public domain, this Section 7 
shall prospectively cease to cover such Confidential Information, although this Section 7 shall remain 
enforceable prospectively with respect to any Confidential Information which has not entered the public 
domain and this Section 7 shall remain enforceable retrospectively with respect to any Confidential 
Information that was covered by it on any prior date. 

7 4 - nkHrKnrp rnnrprnina Fxktenre nf rhk Agreement The Parties shall be permitted tO 

disclose the existence of this Agreement and the general nature of the terms of this Agreement. 
Particularly, but not by way of limitation, the Licensed Field of Use may be disclosed by Licensor <o 
other prospective licensees of the Technology Rights so as to ensure complete understanding by the 
prospective licensee of fields of use that remain available for license. 



srrTTOx - ownfuship efsponstbit TTV FTC. 

8. 1 Qw-nershin Nothing in this Agreement assigns or transfers to Licensee ownership of the 
Technolosv Rights, the Trademark Rights or any portion thereof. Licensor shall hold title to, and be the 
worldwide owner of, the Technology Rights and the Trademark Rights, and Licensee shall be an 
exclusive licensee of the Technology Rights in the Licensed Field of Use and a non-exclusive licensee of 
the Trademark Rights per the provisions of this Agreement. Licensee shall not patent or attempt to 
patent Gelastic, Intelli-Gel or Adjustable Shape Pillow or any variation, modification or improvement 
thereof, without prior written permission from Licensor. 
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8.2 Ppgpnndhilm/fnrPnrpntg TnHpmn^ Ftr Licensor shall solely control and make all 
decisions relating to the filing, prosecution, issuance, maintenance, abandonment, defense, etc. of all 
aspects of the Technology lights and the Trademark Rights. Notwithstanding the foregoing, Licensor 
shall duly consider any and all input provided by Licensee concerning the Technology Rights and the 
Trademark Rights. Any intellectual property work done by Licensor at the specific request of Licensee 
shall be billecfto Licensee at Licensors Standard Rates for R&D Services, and Licensor shall 
periodically provide Licensee with statements showing the amount owed by Licensee under this 
Paragraph.' and Licensee shall provide Licensor with a check for reimbursement within thirty (30) days 
of receiving anv statement. The foregoing sentence does not apply to intellectual property work done at 
the discretion of Licensor, which is addressed in paragraph 8.3 below. 

3.3 infnnapmpnt Fn foremen r -mri Hpt>n^ nf P ntent Riohr>. If Licensee Seams of any 
activity that may constitute infringement of or threat to any of the Technology Righcs or the Trademarx 
Rights' Licensee shall immediateFy inform Licensor of the facts surrounding such suspected 
infringement or threat; The Parties recognize that it may be in the best interests of both Parties to 
cooperate in any settlement discussions and lawsuits, and the Parties agree to negotiate in good faith 
concerning such cooperation within thirty (30) days of Licensee's notification to Licensor of such 
infringement. The negotiation shall include such items as the sharing of costs and the sharing of awards 
or settlement payments. In the event that the negotiations fail. Licensor may, in its sole discretion, take 
any action that it deems appropriate (including no action) concerning such suspected infringement or 
threat. If Licensor gains any monetary recovery from the suspected infringer, Licensor may use and 
dispose of such monetary recovery as it deems appropriate. If. upon the earlier of i'i) one ( 1 ) year after 
learning of activity constituting infringement of the Technology Rights or the Trademark Rights, or (if) 
thirty (30) days from the request of Licensee, Licensor has not filed suit against the infringer, then 
Licensee may bring suit against the infringer at its own expense in Licensor's name. If Licensee gains 
any monetary recovery as a result of such a suit. Licensee shall keep all recovery attributable to provable 

v costs and damages to Licensee and pay one-haif of any recover/ over and above such damages to 
Licensor. For any suit brought by Licensee, Licensee shall fully and completely indemnify and hold 
harmless Licensor from any and all counterclaims, demands, sanctions, judgments, damages, settlements, 
fines, attorney's fees, lost income, costs, interest and other expenses incurred by Licensor related to such 
suit. 

8.4 rnnpprnrion . In any proceeding concerning procurement, enforcement or defense ot the 
Technology Rights or the Trademark Rights, or any portion thereof, the Parties shall cooperate with and 
assist each other in such proceeding including making witnesses available to testify in person and by 
affidavit, making documents available and otherwise providing reasonable cooperation. This Paragraph 
shall not be construed as requiring either Party to make any statement or representation that [he Party 
believes to be inaccurate, false or incomplete. In the event that such cooperation is at the request of one 
party actins in the proceeding by its own choice and at its own expense, and such cooperation becomes 
material inmost to the cooperating party, the requesting party shall reimburse such costs, including lost 
time. 

8.5 Pirfn r vinrWino To the extent that Licensor secures any patents for Geiastic. Inteili-Gel 
or Adjustable Shape Pillow, Licensor shall inform Licensee of appropriate patent marking to be placed 
on Licensed Products and their packaging, and Licensee shall utilize such marking. Even without such 
notification, Licensor shall appropriately mark the Licensed Products or their packaging with the current 
patent and patent pending status (for example, ""Protected by U.S. Patents 5,749,1 1 1 , 5,994 ; 450, 
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6,026,527, 6,413,458 and other U.S. and International Patents Pending"). 

8.6 Qnnlity ronrrol Licensee agrees to use the appropriate trademarks legibly in all 
advertising, literature, and packaging associated with Licensed Products. Any reference to the licensed 
materials must use the terms Gelastic and Intelli-Gel and may not use another mark or name of 
Licensee's choosing without written permission of Licensor at Licensor's sole discretion, and must 
indicate that the Gelastic and Intelli-Gel are registered U.S. trademarks belong-to Licensor and identify 
Licensor's city and state. Further. Licensee specifically agrees to make the Intelli-Gel trademark a 
pronounced aspect of its marketing and packaging, indicating in large lettering in a highly visible and 
complimentary way on the front of all packaging and advertisements that the Licensed Product contains 
or is made from Massaging-Action Intelli-Gel 5 '. Licensee shall use the circle-R symbol in each instance 
of the Intelli-Gel and Gelastic trademarks. In order for Licensor to maintain its Trademark Rights, it is 
necessary for Licensor to monitor the quality of Licensed Products to ensure chat rhey conform co the 
quality of goods that Gelastic and Inteili-Gel are used to identify. Accordingly, and for any and ail other 
purposes of Licensee, for each SKU number (or equivalent) that Licensee establishes for Licensed 
Products, beginning as soon as each Licensed Product is commercially available. Licensee shall provide 
Licensor with at least one ( 1 ) product free of charge on a yearly basis, except that twelve f 11) pillows 
shall be provided annually. Licensor may then review the quality of those Licensed Products and 
provide any input to Licensee regarding quality control as may be appropriate. Licensee shall cake such 
input into consideration and shall make good faith effons to remedy quality control problems identified 
by Licensor. Licensor shall then be free to use all of the Licensed Products provided pursuant to this 
Paragraph as it sees fit, except Licensor shall not sell or rent such Licensed Products in the Field of Use. 

SFrTIONQ^ FrORnkTFPl\r T ^VD MTHTS 

9.1 P^cnrH Keeping Licensee shall keep detailed and complete records of all Licensed 
Products manufactured; to whom such Licensed Products were sold, rented, leased or otherwise 
delivered (including quantities, price, date and location of sale, rental, lease or delivery); inventories of 
Licensed Products ready for sale; and services performed using Licensed Products. Licensee shall keep 
paper copies of all such records, including all underlying documentation, which shail include but is not 
limited to purchase orders and invoices for a minimum of three (3) years from the date of creation of a 
particular record. 

9.2 Fvfiminnrin ng xm 4 Audits Upon the written request of Licensor and, except as otherwise 
provided below, at Licensor's expense (provided that Licensor shall not be required to reimburse 
Licensee for any rime, use of facilities or out-of-pocket costs associated with an examination or audit), 
Licensee shall allow its books and records to be audited by any person or persons of Licensor's choosing 
so that Licensor can verify that Licensee is properly paying Royalties. For an examination or audit 
Licensee shall allow a full examination and audit of its books and records relating to manufacturing, 
marketing, sales, rentals and leases of Licensed Products and performance of services using Licensed 
Products, including books and records regarding quantities, sizes, prices, sales, purchase orders, 
invoices, supply contracts, rental agreements, lease agreements, service contracts, entities purchasing, 
renting or leasing Licensed Products, locations to which Licensed Products have been delivered, and 
related documents and information, for all Licensed Products manufactured, sold, lost, destroyed, given 
away, in inventory or used to perform a service. Such examinations and audits shall be conducted during 
reasonable times and with reasonable advance notice, so as to minimize interference with Licensee's 
business operations, for the purpose of determining Licensee's compliance with its Royalty obligations 
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and other obligations under this Agreement. In any event, Licensee may not delay an examination or 
audit more than thirty (30) business days from the date of Licensor's written request. Licensor shall 
submit the results of any examination or audit to Licensee promptly following its completion, and 
Licensee shall have'thirry (30) days from the date of receipt thereof to give written notice of objection as 
to the results of any examination or audit. If Licensee gives Licensor timely notice of objection, and if 
the parties fail to resolve the issues outstanding with respect to the disputed report within thirty ( 30) 
days, then the Parries shall submit the issues remaining in dispute to a third party mutually agreeable to 
the Parties (the "Independent Auditor") for resolution. The Parties shall cooperate in furnishing the 
Independent Auditor with any documents or information relating to the disputed issues, and agree that 
any determination by the Independent Auditor on the disputed issues shall be final, binding and 
conclusive upon the Parties. In the event that an examination or audit including, if applicable, any 
examination or audit by the Independent Auditor, shows that Royalties actually paid for any period were 
less than ninerv-five percent (95%) of the amount properly payable. Licensee shall pay ail coses and 
expenses incurred by Licensor in connection with the examination or audit. Licensee shall pay to 
Licensor all previously unpaid Royalties, as determined by such examination or audit, within thiny ( 30'* 
days following the conclusion of such examination or audit. For each calendar or fiscal year in which 
Licensee performs its own annual audit or has an annual audit performed by outside accountants. 
Licensee shall require the accountants performing such audit to provide Licensee with a written 
statement indicating whether the payments due under this agreement have been duly paid to Licensor, 
and if not, the amount of discrepancy between the amount payable under this Agreement and the amount 
actuallv paid. Within thirty (30) days follow ing the conclusion of such audit. Licensee shall pay- 
Licensor any deficiency as indicated by such accountants. 



10. 1 insnmnre Beginning no later than the date on which Licensee sells, rents, leases, 
transfers or uses the first Licensed Product or performs a service using a Licensed Product and 
continuing during the entire period of time during which Licensee sells, rents, leases, transfers or uses 
Licensed Product or performs services using Licensed Products, Licensee shall acquire and maintain a 
standard product liability insurance policy in the amount of at least One Million Dollars (SI, 000,000.00) 

which ^prpsglv nnrnps f irprKor an aHHirinnnl nnmpH insured 
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11.1 nisrT AIMFRS . LICENSOR MAKES NO WARRANTIES, EXPRESS. 
IMPLIED OR STATUTORY THAT ARE NOT EXPRESSLY SET FORTH IN THIS 
AGREEMENT WITH RESPECT TO THE TECHNOLOGY RIGHTS. THE TRADEMARK 
RIGHTS OR THE LICENSED PRODUCTS. THE TECHNOLOGY RIGHTS AND THE 
TRADEMARK RIGHTS ARE MADE AVAILABLE TO LICENSEE STRICTLY ON AN "AS 
IS" BASIS. LICENSOR DOES NOT WARRANT THAT THE TECHNOLOGY RIGHTS 
HAVE UTILITY, ARE ERROR FREE, ARE SAFE, ARE RELIABLE, THAT THEY WILL 
MEET LICENSEE'S REQUIREMENTS. OR THAT ANY PART OF THEM ARE 
PATENTABLE OR THAT THE PATENTS WILL BE VALID WHEN GRANTED OR THAT 
THE EXPLOITATION OF THE TECHNOLOGY RIGHTS OR THE TRADEMARK RIGHTS 
OR COMMERCIALIZING LICENSED PRODUCTS WILL NOT INFRINGE ANY EXISTING 
OR FUTURE PATENT, TRADEMARK OR OTHER LEGAL RIGHTS OF ANY OTHER 
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PERSON OR ENTITY. THE PARTIES ACKNOWLEDGE THAT THERE IS 
CONSIDERABLE PRIOR ART IN THE FIELD OF ELASTOMER GELS, AND WHILE 
GELASTIC IS THOUGHT TO BE UNIQUE DUE TO ITS ADDITIVES, PROCESSING 
TECHNIQUES. AND USES, PARTICULARLY IN INTELLI-GEL, THE BASIS PREMISE OF 
GELASTIC HAS BEEN DISCLOSED IN PATENTS MORE THAN TWENTY YEARS OLD. 
ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICU LAR 
PURPOSE AND NONINFRINGEMENT ARE EXPRESSLY DISCLAIMED AND EXCLUDED. 
THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE 
TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS AND THE LICENSED PRODLCTS 
IS ASSUMED BY LICENSEE. 

n i prPRFSF\"T.iTTO\ : ^ OF \ ICFNSFF . LICENSEE REPRESENTS AND 
WARRANTS ONLY THAT: (A) IT HAS THE RIGHT. ABILITY AND INTENTION TO 
ENTER INTO THIS AGREEMENT AND PERFORM ITS OBLIGATIONS HEREINDER: 
AND (B) IT HAS EXECUTED NO OTHER AGREEMENT IN CONFLICT WITH THIS 
AGREEMENT. 

1U prpprsrvrAT inxsori irrNSOR. LICENSOR REPRESENTS AND 
WARRANTS ONLY THAT: (A) IT HAS THE RIGHT. ABILITY AND INTENTION TO 
ENTER INTO THIS AGREEMENT AND PERFORM ITS OBLIGATIONS HEREINDER: (B) 
IT HAS EXECUTED NO OTHER AGREEMENT IN CONFLICT W ITH THIS AGREEMENT: 
AND (C) TO THE BEST OF LICENSOR'S KNOWLEDGE. WITH THE EXCEPTION OF 
JOHN CHEN THERE HAVE BEEN NO CLAIMS ASSERTED AS TO THE INVALIDITY OF 
LICENSOR'S U.S. PATENTS 5,749.11 1. 5,994,450, 6.026,527, AND 6,413,458 OR AS TO 
INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS OF OTHERS. LICENSOR 
BELIEVES THAT THE CLAIMS ASSERTED BY JOHN CHEN ARE WITHOUT MERIT. 

1 1.4 LIMITATION ON LIABILITY. LICENSOR SHALL NOT BE LIABLE FOR 
ANY LI ABILITY'. CLAIM, LOSS. DAMAGE OR EXPENSE OF ANY KIND OR N ATURE 
CAUSED DIRECTLY OR INDIRECTLY BY ANY INADEQUACY, DEFICIENCY. OR 
UNSUIT ABILITY OF THE TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS OR THE 
LICENSED PRODUCTS. IN NO EVENT SHALL LICENSOR BE LIABLE FOR ANY 
INDIRECT, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES (INCLUDING BUT 
NOT LIMITED TO. LOSS OF INVESTMENT, LOSS OF ANTICIPATED PROFITS. OR 
OTHER ECONOMIC LOSS) EVEN IF ADVISED OF THE POSSIBILITY THEREOF. 

1 1 .5 [nHpmnifimHnn . T irenspp Licensee assumes ail responsibility and liability tor the 
manufacturing, marketing, distribution sale, rental, lease, use, performance of services, practice and 
commercial exploitation of the Licensed Products, and for exercise of the Technology Rights. Licensee 
shall fullv and completely indemnify Licensor against, and hold it harmless from, any and all claims, 
threats of litigation, causes of action and demands relating to the Licensed Products or their manufacture, 
marketing, dfstribution, sale, rental, lease, use. practice or commercial exploitation based on any conduct 
of Licensee and Customers, including exploitation of the License and any breach of this Agreement by 
Licensee. Licensor shall promptly notify Licensee in writing of any claims, threats of litigation, causes 
of action or demands for which Licensor is entitled to indemnification from Licensee. Without limiting 
the aenerality of the foregoing, Licensee shall defend and hold Licensor harmless on account of. and 
shall indemnify Licensor against any and all claims, suits, demands, and causes of action of any type or 
kind whatsoever which may be made against Licensor by any person, firm or corporation on account of 
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injuries to or death of persons or damage to property or loss of income occurring as a result of or in any 
way arising out of Licensee's or Customers' manufacture, use, rental, lease or sale or performance of a 
service, regardless of: (a) whether said claims are based upon the negligent production, use, distribution, 
or other nealisence of Licensor. Licensee or a Customer; (b) whether the same are based upon any 
express or implied warranty by Licensor, Licensee or a Customer in connection with the production, 
distribution, rental, lease or use of the Licensed Products or performance of a service using Licensed 
Products; (c) the location of the court or other place where such claim, suit, demand or cause of action 
maybe made or exist: or (d) whether such claim, suit, demand or cause of action is litigated, sealed, 
arbitrated, mediated or otherwise resolved. Such indemnification shall include any judgments, damages, 
.settlements, fines, attorney's tees, lost income, costs, interest and other expenses incurred as a result of 
such claims, actions, demands or threats. Licensee shall have the right to settle all claims, actions, 
demands or threats for which it has agreed to indemnify Licensor without the advance consent or 
Licensor provided that any such settlement is fully paid by Licensee, such settlement requires no action 
by Licensor whatsoever either in its execution or enforcement, and such settlement does not :n any wa" 
restrict or limit Licensor other :han Licensor's right to contest such claim, counterclaim, action or 
demand. Licensee shall have the right to defend or settle ail claims, actions, demands or threats for 
which it has aareed to indemnify Licensor without the advance consent of Licensor, provided, that an} 
such defense or settlement is fully paid by Licensee, such defense or settlement requires no action by 
Licensor whatsoever either in its execution, in the event of settlement, or enforcement, and such defense 
or settlement does not in any way materially restrict or limit Licensor other than Licensor's right to 
contest such claim, counterclaim, action or demand, and further provided, that any such settlement does 
not affect the patents or trademarks of Licensor. 

1 1.6 Aiinmrion of Risk This Agreement generally (and this Section 1 1 in particular) 
represents a mutually agreed upon allocation of risk between the Parties and the consideration given 
hereunder reflects such allocation of risk. 
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12. 1 Term Subject to the exceptions below, the term of the License for each region of the 
Geographic Region in which the License is applicable shall begin on the date that Licensor receives the 
Royalty Advance in full from Licensee and shall continue for ten years, renewable for successive three- 
year periods thereafter by mutual written consent which consent shall not be unreasonably withheld, 
unless terminated for any or ail regions of the Geographic Region pursuant to the terms of this 
Agreement. The License shall not terminate before expiration of such Term except: 

(a) by the mutual written consent of the Parties, or 



(b) as provided in Paragraph 12.2 below, or 

(c) as provided in Paragraph 12.3 below, or 

(d) if Licensee fails to timely obtain and maintain insurance as specified in Paragraph 
10.1 above, or 

(e) if Licensee initiates or directly or indirectly participates in any proceeding or 
litigation which seeks a ruling of invalidity or unenforceability of the Technology Rights or any 
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portion thereof, cancellation or limitation of the Trademark Rights or any portion thereof, or any- 
other proceeding or adjudication concerning the Technology Rights or the Trademark Rights 
which Licensor considers adverse to its interests, unless such initiation or participation is 
pursuant to Licensor's written instructions, with the caveat thai nothing in this Agreement shall 
be construed as prohibiting or limiting Licensee's participation in any such proceeding; the 
consequence of such participation which is not pursuant to Licensor's written instructions, 
however, shall be automatic and immediate termination of the License without any notice from 
Licensor being required to effect such termination, or 

(f) if Licensee initiates or directly or indirectly participates in any reexamination 
proceeding concerning the Patent Rights or any portion thereof, including but not limited to 
citing prior an to any patent office in any country of the world, unless such initiation or 
participation is pursuant to Licensor's written instructions, with the caveat that nothing in ;his 
Agreement shall be construed as prohibiting or limiting Licensee's participation in any such 
proceeding; the consequence of such participation which is not pursuant to Licensee's written 
instructions, however, shall be automatic and immediate termination of the License without any 
notice from Licensor being required to effect such termination, or 

(g) if Licensee attempts to grant or purports to grant a sublicense under the License 
or anv portion thereof without first obtaining the written permission of Licenser. 

12.2 Tprminarion nr rhe> Will of T iren^e Licensee may terminate the License for any region 
of or for all of Geographic Region by providing Licensor with at least six (6) months' prior written 
notice of termination. Termination shall be effective on the date specified by Licensee in such notice, 
but not sooner than six (6) months if the entire Geographic Region is terminated. If no date is specified 
in such notice, then termination shall be effective six (6) months following the date of such notice if the 
termination is for the entire Geographic Region not previously terminated and ten (10) days if the 
termination is for only a portion of the Geographic Region not previously terminated. If the notice does 
not specify which regions of the Geographic Region for which the License is being terminated, the 
termination shall be effective for the entire Geographic Region. 

1 2.3 Breach. If Licensee materially breaches any term of this Agreement and fails to cure 
such breach within thirty (3(3) days of receiving notice of breach from Licensor, then Licensor may 
terminate the License by providing written notice of termination to Licensee. In the event Licensor 
provides Licensee with a notice of termination of the License, the License shall terminate on the date 
specified in the nonce, and if no date is specified in the notice, the License shall terminate ten ( 10) days 
from the date of the notice. 

12.4 Fffrrt nf Termination Upon the termination of the License for any particular region or 
for the entire Geographic Region: 

(i) Licensee shall immediately cease making, using and selling Licensed Product and 
performing services using Licensed Product in the region(s) of the Geographic Region for which the 
License has terminated. 

(ii) if the License has terminated for all regions of the Geographic Region, Licensee 
shall also immediately return all Confidential Materials to Licensee, and 
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Notwithstanding any such termination of the License, nothing herein shall relieve Licensee of =r 

such termination oVthe L.ens ] Lil^n e"d Prcta ^ V u Funher "^thsfiinding -any 
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eliminated to the extent necessary to remove such invalidity, illegality or unenforceability with respect to 
the applicable law as it shall then be applied. 

1 3.6 riming T w Fnmm This Agreement shall be governed, construed and enforced 
exclusively in accordance'with the laws of the State of Utah and the laws of the United States of 
America. Exclusive of claims for injunctive relief which may be brought in any court having 
jurisdiction over the Parties, any unresolved dispute or controversy arising under or in connection with 
this Agreement shall be settled exclusively by arbitration. The arbitration shall be conducted in Las 
VeaasT Nevada, or at such other location as may be agreed to by the Parties, in accordance with the 
National Rules for the Resolution of Disputes of the American Arbitration Association ("AAA'') -hen in 
effect, and the Parries hereby submit eo such jurisdiction and venue, and agree that such jurisdiction and 
venue are proper. Judgment may be entered on the arbitrators 5 award in any court having junsaicnon. 
The AAA fees and all direct expenses of any arbitration proceeding shall be borne eveniy by ihe Fames 
pending a final determination by the arbitrators as to how the costs shail be borne between the Parries. 

13.7 Fjpni Aor^rnpnr This Agreement constitutes the final and complete agreement between 
the Parries concerning the subject matter of this Agreement and supersedes all prior agreements, 
understandings, negotiations and discussions, written or oral ( including prior drafts of this Agreement), 
between the Parties' with respect thereto. No Party shall be bound by any condition definition, 
representation, or warranty, other than as expressly set forth herein. Any modification^ revision or 
amendment of this Agreement shall not be effective unless made in a writing executed by both ot the 
Parties. 

13.3 Time k of thp F^enre Time is of the essence in the performance of all obligations 
under this Agreement. 

13.9 Wmver . Any waiver of. or promise not to enforce, any right under this Agreement shall 
not be enforceable unless evidenced by a writing signed by the Parr/ making such waiver or promise. 

13.10 MpnHinos The headings in this Agreement are for the purpose of convenience only and 
shall not limit enlarge or affect any of the covenants, terms, conditions or provisions of this Agreement. 

The lansuaae used in this Agreement shail be deemed to be the language 
chosen by the Parties to express their mutual intent, and no rule of strict construction shall be appiied 
against any Party. 

13.12 Notices All notices, requests, demands and other communications hereunder shall be in 
writing and shall be sent by registered or certified mail, return receipt requested, or by commercial 
courier, with a required copy by facsimile transmission to the Parties at the addresses set forth above on 
page 1 of this Agreement, or to such other person and place as either Parry shall designate by nonce to 
the~ other Party. The party sending notice shall obtain confirmation that ail facsimile transmissions were 
sent to the facsimile telephone number set forth above on page 1 of this Agreement or such other 
facsimile telephone number as either Party shail designate by notice to the other Parry, or, in the event 
that facsimile transmission is impossible due to problems on the receiving end, that attempts were made. 

13.13 Accionmpnt*; Licensor has specifically chosen Licensee to commercialize Gelasric, 
Intelli-Gel and Adjustable Shape Pillow in the Field of Use because of Licensor's belief in Licensee's 
technical abilities, managerial efficiency, marketing expertise and high standards of business ethics. 
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Accordingly, Licensee shall not, and Licensee has neither the right nor the power to, assign the License 
or this Agreement to any other person or entity without the advance written consent of Licensor. In the 
event that Licensee merges with any other entity, changes its name, or otherwise transforms into a new- 
entity, this Agreement shall be deemed binding upon and enforceable against such new or other entity. 
Licensor may, at its sole option, assign its rights or obligations hereunder, provided that any third parr/ 
beneficiaries or third party delegatees agree in writing that each such assignment to which the third party 
beneficiaries or third party delegatees are parties is subject to the applicable terms and conditions of this 
Agreement. - * 

13.14 Relnrionship . Neither Party is or shall be a partner joint venturer, agent or representative 
of the other Party. ~ 

13.15 Insolvency ^nd Rrvrv^^r . If { \) Licensee becomes insolvent for any reason. ( ii } i 
receiver is appointed for Licensee, (iiij Licensee files a petition for bankruptcy, or (ivj an involuntary 
petition for bankruptcy is filed for Licensee, then this Agreement shall be deemed executor/ and the 
License shall be deemed terminated. Licensor shall then be free to license the Techno !oav Rights and 
the Trademark Rights to any other parry on either an exclusive or nonexclusive basis, or to otherwise 
exploit the Technology Rights and the Trademark Rights, at Licensor's sole discretion. 

13.16 Lic^nse^ Vfnni i fnrnin'ng . With respect to the manufacture of Inteili-Gel parts, in the 
event Licensee sets up its own facility or owns its own tooling or establishes a subcontractor, Licensee 
agrees to sell, or allow the manufacturer using its tooling to sell, pillow and mattress overlay Intelli-Ge! 
components or other Inteili-Gel components to Licensor or its third party licensees for sales outside the 
Geographic Region for a reasonable price which shall not exceed twenty percent (20%) above total 
direct cost plus reasonably allocated overhead cost. For example, if Pacific Wave of Japan as a third pan 
licensee of Licensor desires to purchase ftiton parts made in Licensee's pillow molds, Licensee will 
willingly accommodate their reasonable requests, including but not limited to the use of Geiastic of 
Pacific Wave specified formulations. In the .event that Licensee has its own facility or that Licensee has 

a subcontractor that will not deal directly with Licensor and its third parr/ licensees, Licensor or its third 
party licensees may supply tooling compatible with Licensee's facility and equipment and in such event 
the foregoing twenty percent (20%) shall be limited to fifteen percent (1 5%). Licensee's obligation 
under this paragraph to Licensor or its third party licensees shall be on a reasonable non-interference 
basis with Licensee's own production needs. In the event that die third party licensee is Advanced 
Comfort Technology. Inc. or its successors or assigns or Licensor to the extent that ACTs current 
license with Licensor is terminated or modified so that rights to any of the technologies or products 
currently licensed by Licensor to Advanced Comfort Technology, Inc. revert to Licensor or its 
successors or assigns (any or all hereafter "ACT*), the terms of this paragraph shail be modified to be as 
follows. Licensee shall supply ACT with Inteili-Gel material for pillows and overlays, on a C.O.D. 
basis, FOB the place of manufacture, at Licensee's Stated Manufactured Cost (as hereinafter defined). 
''Stated Manufactured Cost" shall mean a price equai to the sum of Licensee's (i) direct costs of labor 
and material, (ii) allocable corporate overhead and management and borrowing costs, which together in 
the aggregate shail not exceed twelve percent (12%) of the Stated Manufacturing Cost, and (iifi 
amortization of mold costs. Licensee shall also provide ACT and Licensor and Licensor's third party- 
licensees whose geographic regions are outside of the Geographic Region the opportunity to purchase 
Licensed Products from Licensee or Licensee's subcontractors for resale in their own marketing or 
geographic areas where such sales do not conflict with the terms of this Agreement, at prices for such 
Licensed Products comparable to the prices charged by Licensee to its other customers for similar 
quantities. Licensee has separately disclosed to Licensor (subject to Section 7 of this Agreement) the 
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identity of a manufacturer in China (the "Chinese Manufacturer") with which Licensee will contract for 
the manufacture of Licensed Products or components thereof. Licensee intends to make a significant 
financial commitment to the Chinese Manufacturer in order to enable it to produce Licensed Products o 
their components for Licensee. Accordingly, it is understood and agreed that unless and only to the 
extent specifically authorized in writing by Licensee from time to time, Licensor and its third-party 
licensees shall not have direct dealings with the Chinese Manufacturer but shall conduct all such 
dealinas through Licensee. The parties agree to negotiate in good faith and agree upon similar 
restrictions concerning other manufacturers that may be introduced to opportunities to manufacture 
Licensed Products through contractual and financial arrangements with Licensee. 

13.1 7 niiiopm y-inri<-PTinq As a material requirement of this Agreement Licensee shall be 
continually diligentln its manufacturing, marketing, and selling of Licensed Products in both of its wo 
forms: Mattress overlays and pillows. In the event of non-diligence in any one of these three forms. 
Licensor may terminate the License for that form only, which shall eliminate the requirement fcr the 
Minimum Royalty for that form only. 

13 18 Fvponripn ?>nri rffp^m-f rw This Agreement may be executed in any number or 
counterparts, each of which shall be deemed an original, but all of which taken together shall constitute 
one and the same instrument. The individuals signing below represent that they are duly authorized to 
do so by and on behalf of the Party for whom they are signin g. When this Agreement has been execute 
by the duly authorized representatives of the Parties, it shall be effective as of the date of the last 
execution,' and the Party performing such last execution shail insert the date of such last execution on di 
first page of this Agreement. 

FN WITNESS WHEREOF, the Parties hereto have caused this License Agreement to be duly executed 
and entered into as of the date first above written. . 



LICENSEE: 




Name (print): 



Title: 



LICENSOR: 



By (signature): 




Name (print): 




Title: 
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Agreement 

This license agreement ("Agreement") is entered into this 6 th day of April. 2001 and is by and 
between the following Parties: 

LICENSOR: EdiZONR LC 

a Utah limited liability company 
220 North 1300 West = 1 
Pleasant Grove, Utah USA 84062 
TEL: (801) 785-2767 
FAX: (801) 785-2611 

LICENSEE: Pacific Wave Co., Ltd. 

Life Park BIdg, 2F 
20 Kumonna. Maizuru 
Kyoto, 624-082 L JAPAN 
TEL: 773-75-8688 
FAX: 773-78-9035 

Recitals 

WHEREAS. Licensor is the owner of certain Technology Rights and Trademark Rights (as 
defined in Paragraphs 1.1 and 1.2 below); 

WHEREAS, Licensee wishes to obtain a license of the Technology Rights and the Trademark 
Rights on the terms and conditions set forth herein: 

WHEREAS. Licensor desires to grant a license of the Technology Rights and the Trademark 
Rights to Licensee only on the terms and conditions set forth herein; 

NOW. THEREFORE, the Parties agree as follows: 

STFCTTON 1 - DFFTATTTONS 

1 . 1 Technology Rights . The following terms shall each have their respective defined 
meanings: 

(a) Oelastic . The term "Gelastic " shall mean technology related to a particular elastomer 
gel owned by Licensor, including the gel itself, formulations for making the gel. methods for making the 
gel. products made from the gel and methods for making products from the gel as defined by U.S. Patent 
5,994,450. Gelastic shall not be construed to mean "Goooz", which is a slow-rebound elastomer. 
Gelastic is included in the Licenses of this Agreement only insofar as its use in making Intelli-GeL and 
nowhere in this Agreement shall non-Intelli-Gel applications of Gelastic be construed to be included. 

(h) Dura Gel The term "DuraGel" shall mean technology related to a particular elastomer 
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gel owned by Licensor which is made from similar polymer as Gelastic/DuraGel, but of lower molecular 
weight, including the gel itself, formulations for making the gel, methods for making the gel, products 
made from the gel and methods for making products from the gel as defined by Licensee's pending U.S. 
provisional patent dated 9 September 2000. DuraGel shall not be construed to mean "Goooz", which is a 
slow-rebound elastomer. DuraGel is included in the Licenses of this Agreement only insofar as its use in 
making Intelli-Gel, and nowhere in this Agreement shall non-Intelli-Gel applications of DuraGel be 
construed to be included. 

(c) TntpTli-GelTM , The term %; Intelli-Gef'. which is sometimes also referred to 
Gellycomb™", shall mean technology related to a cushioning structure owned by Licensor and made 
from elastomeric gel materials as defined in this paragraph and having hollow buckling columns, 
including cushioning devices which incorporate the structure in any column structure pattern, products 
which incorporate the structure in any column structure pattern, and methods for making products which 
incorporate the structure in any column structure pattern as defined by U.S. patent 5.749. 111. For 
purposes of this paragraph, elastomer gel materials include Gelastic/DuraGel or other elastomeric gels 
which have substantially the same properties, but do not include Goooz, gel-coated foams, or gel-coated 
objects (whether the gel coating is Gelastic/DuraGel or otherwise). 

(d) AHjiKtahlp^happ Pillow The term "Adjustable Shape Pillow" shall mean technology 
related to a bladder-containing pillow wherein the shape of the pillow is modified by means of adjusting 
the amount of air within a bladder contained within the pillow, including products which incorporate this 
technology, as defined in Licensor's pending U.S. patent application serial number 60/199,587 filed April 
18, 2000, limited to pillows with outer layers of Intelli-Gel, viscoelastic polyurethane open cell foam, and 
latex open cell foam. The Parties acknowledge that some of the features of the prototype bladders 
provided to Licensee by Licensor are the proprietary property of the maker of those bladders and not of 
Licensor. 

(e) TraHp <sf>crrt* The Parries specifically acknowledge that Gelastic/DuraGeL Intelli- 
Gel, and Adjustable Shape Pillow are held by and are protected by Licensor as trade secrets as defined in 
Utah Code Annotated § 13-24-1 et seq. The subject matter so held by Licensor is referred to herein as the 
'Trade Secrets." 

(f) Know-How . "Know-How" shall mean information related to manufacturing, 
production and commercialization of Gelastic/DuraGel, Intelli-Gel, and Adjustable Shape Pillow. 

(g) T TnitpH Statp<s Patent Rights . "United States Patent Rights 1 ' shall mean the 
applicable parts of one or more United States patent applications which Licensor has filed or may file in 
its efforts to secure United States patent protection for Gelastic/DuraGel, Intelli-Gel, and Adjustable 
Shape Pillow and any and all issued patents, reissue patents, reexamined patents and corrected patents 
based on any of them. 

(h) Foreign Patent Rights "Foreign Patent Rights" shall mean the applicable parts of 
any and all foreign national patent applications which Licensor may file in its efforts to secure foreign 
patent protection for Gelastic/DuraGel, Intelli-Gel, or Adjustable Shape Pillow, and any and all issued 
patents, reissue patents, reexamined patents and corrected patents based on any of them. 

(i) Patent Rights "Patent Rights" shall mean United States Patent Rights and Foreign 
Patent Rights collectively. 
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(j) Tprhnninoy Rights "Technology Rights" shall mean Gelastic/DuraGel, Intelli- 
Gel, Adjustable Shape Pillow, the Trade Secrets, Know-How and Patent Rights, collectively. 



1 .2 Tra^marir Piohw "Trademark Rights" shall mean all U.S. common law, federal and state 
trademark and service mark rights and all foreign trademark and service mark rights to the marks 
"GELAST1C" i: DURAGEL' VTNTELLI-GEL" and all variations of them which may be used to 
designate the source or origin of Gelastic/DuraGel products and services or Intelli-Gel products and 
services. 

1 .3 information . During the performance of the terms of this Agreement, Licensee will learn 
highly sensitive, proprietary information owned by Licensor. The information may include inventions, 
trade'secrets, information concerning or relating to Gelastic/DuraGel, Intelli-Gel, or Adjustable Shape 
Pillow, designs, patent applications, formulas, processes, recipes, equipment, prototypes, models, mock- 
ups, samples, materials, manufacturing methods, business plans, marketing information, customer lists, 
forecasts and the like ("Information'"). 

14 rnnfirWial information ann - Tonfidpn tiai Materials "Confidential Information'" means 
any and all Information disclosed by Licensor to Licensee. "Confidential Materials" means any tangible 
medium (paper, film, magnetic media, actual models, mock-ups, materials, samples, prototypes, etc.) 
containing or fabricated using Confidential Information. Confidential Information shall not include any 
information which (i) was in the public domain prior to the execution of this Agreement, or (ii) was 
already known by the Receiving Party, provided that this Paragraph 1 .4(ii) is only applicable if within ten 
(10) days of disclosure of any Confidential Information of which the Receiving Party claims prior 
knowledge, the Receiving Party both notifies the providing Party in writing of such prior knowledge and 
providestfie providing Party with documentary evidence showing such prior knowledge. 

1 .5 r^ographirPpgion The term "Geographic Region" shall mean Japan, China including 
Hong Kong, Singapore, Taiwan, Malaysia, Thailand, Indonesia, Brunet, Korea, the Philippines, Vietnam, 
Laos, Cambodia, and Myanmar. 

1.6 T irpngpH F iplH of Use. 

(a) "Licensed Field of Use" shall mean consumer bed pillows sold through 
non-medical-specialty consumer distribution channels, including but not limited to retail stores 
other than medical product specialty stores, the Internet, catalogs distributed generally to 
consumers, television shopping channels, direct mail to consumers, and magazines other than 
medical industry trade magazines. It is acceptable to make medical claims about the products, and 
to have doctors and chiropractors recommend that patients purchase a pillow, so long as the 
mattress is not sold in medical specialty channels as described in paragraph 1.6(b) of this 
Agreement. 

(b) The following product areas are ^prrifirnlly pvrlndprl frnm the T icenwA 
FiplH ofikft though this is not an indication of all excluded products: (i) pillows for use on 
medical beds (acute care, long term care, and home health care), operating tables, stretchers and 
gurneys; positioning and hearing or cooling pads for surgery; and medical devices intended for 
relief or reduction of pressure and shear on tissue while lying down or while sitting in a medical 
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bed (e.g., heel protectors) including human and veterinary products; (ii) all wheelchair related 
products; (iii) all products distributed through medical channels (''medical channels" shall mean 
the following: DME dealers, specialty medical dealers, general line medical distributors, medical 
products catalogs and direct sales to medical care facilities). 

1 7 RpgprvpH FiHrkofTke "Reserved Fields of Use" shall mean all fields of use not 
expressly recited in the Licensed Field of Use. 

1 .8 T inpnQpH ProHnct . "Licensed Product" shall mean any product or service which embodies 
or is made using Gelastic or DuraGel or a combination thereof (any of these three referred to herein other 
than in 1.1(a) or 1.1(b) as "Gelastic/DuraGeL) or Intelli-Gel or Adjustable Shape Pillow and which 
subsists within the Licensed Field of Use. 

1 .9 roomer "Customer shall be any third party that acquires possession of a Licensed 
Product from Licensee (whether by purchase, rental, lease or otherwise), or receives a service performed 
by Licensee using a Licensed Product. 

1.10 Npt Sale*; . For any particular article of Licensed Product sold, rented or leased, 4S Net 
Sales" shall mean the actual sales, rental or lease price of the Licensed Product charged by Licensee or its 
customers at the wholesale level (the level just prior to retail) or at the retail level if sold by Licensee at 
retail, in a bona fide transaction with a third party, as per invoices covering such sales, rentals or leases, 
less deductions for all returns and actual non-reimbursed shipping costs applicable to sales. If Licensee 
exchanges Licensed Products for valuable consideration other than cash, including an exchange for 
services, ;i Net Sales" shall be the fair market value of such consideration. 

SFCTTON 2. - TRF. T TCFNSFS 

2.1 TVrhnolnay T iremft . Subject to and on the terms and conditions contained herein, 
especially but not limited to the Reserved Technology License of Paragraph 2.2 below, Licensor hereby 
grants to Licensee, and Licensee hereby accepts, an exclusive license of the Technology Rights to make, 
use, and sell Licensed Products in the Geographic Region. This license is referred to in this Agreement as 
the 'Technology License." To the extent that the Technology License terminates or is terminated for a 
particular market, jurisdiction or country under this Agreement Licensee agrees not to make, use or sell 
any Licensed Product in such country or region in which the License terminates or is terminated, and 
Licensor shall be permitted to market and sell or license the Technology Rights, and to manufacture, 
market and sell products using the Technology Rights to third parties in such country or region. 

2.2* T?pgprv,-pH Tp rVmnlnoy T ippmp Licensor reserves for itself the right to make and use 
Licensed Product for the purposes of Licensor's further testing and development of Gelastic/DuraGeL 
Intelli-Gel, and Adjustable Shape Pillow. Licensor also reserves for itself the right to engage in any 
activities whatsoever with respect to Gelastic/DuraGeL Intelli-Gel, and Adjustable Shape Pillow in the 
Reserved Fields of Use. This is collectively referred to in this Agreement as the "Reserved Technology 
License." Notwithstanding the Reserved Technology License, Licensor shall have no obligation to 
further test develop or improve Gelastic/DuraGeL Intelli-Gel, or Adjustable Shape Pillow. 

2.3 Tra ri f*™^ T irmse Subject to and on the terms and conditions contained herein, 
especially but not limited to the Resented Trademark License of Paragraph 2.4 below, Licensor hereby 
grants to Licensee, and Licensee hereby accepts, a non-exclusive license of the Trademark Rights for the 
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limited purpose of designating the source or origin of Licensed Products and sendees performed using 
Licensed Products. This is referred to in this Agreement as the 'Trademark License." 



2.4 RpsprvpH TraH^marV T irpnse Licensor reser/es for itself the right to exploit the 
Trademark Rights in any manner that is not in direct conflict with the Trademark License. 

2.5 Thp T i'ppn<;p . As used herein. ''License" shall mean the Technology License and the 
Trademark License collectively. 

2.6 Nn <snhlirpnsp without Torment . Licensor has specifically chosen Licensee to 
commercialize Gelastic/DuraGeL Intelli-GeL and Adjustable Shape Pillow in the Field of Use because of 
Licensor's belief in Licensee's technical abilities, managerial efficiency, marketing expertise and high 
standards of business ethics. Accordingly. Licensee shall not. and Licensee has neither the right nor the 
power to. grant any sublicense under the License to any third party with the exception of wholly owned 
subsidiaries of Licensee without the advance written consent of Licensor. No part}' other than Licensee 
and its wholly owned subsidiaries has the right to exploit the License or any portion thereof. 

2.7 Rpgprvfltinm . Rights not expressly granted to Licensee under this Agreement or the 
License are reserved by Licensor. No part of this Agreement shall be interpreted to prevent Licensor 
from engaging in any activities that do not directly conflict with any obligation of Licensor under this 
Agreement. 

CTTTTON 1 - TF.CTTVOT OGV RTCHTS AXD CONST »T T 4TTON 

3.1 npl^tir/rhirPinel TntelH-Gel and Adjustable 9 happ Pillow Formulations and Processes. 
Not later than ten (10) business days after Licensee's payment of the License Issue Fee (defined in 
Paragraph 4. 1 below) to Licensor and Licensee's written request for formulations and processes, Licensor 
shall provide Licensee with the formulations of Gelastic/DuraGel Intelli-GeL and Adjustable Shape 
Pillow and the manufacturing processes for Gelastic/DuraGel. Intelli-GeL and Adjustable Shape Pillow 
which Licensor believes to be best suited for the Licensed Products. From time to time, at Licensor's 
own initiative or at Licensee's request Licensor may provide Licensee with updates concerning 
Gelastic/DuraGel, Intelli-GeL and Adjustable Shape Pillow formulations and manufacturing processes for 
Gelastic/DuraGeL Intelli-GeL and Adjustable Shape Pillow to the extent the Gelastic/DuraGeL Intelli-GeL 
and Adjustable Shape Pillow formulations or processes have been improved. Licensee shall only use 
Gelastic/DuraGel, Intelli-Gel, and Adjustable Shape Pillow formulations provided or approved by 
Licensor. 

3.2 Question*; anH Consultation . Licensee may contact Licensor from time to time with 
questions about Gelastic/DuraGeL Intelli-Gel, and Adjustable Shape Pillow and Licensor shall attempt to 
answer those questions. However, if Licensee wishes for Licensor to engage in any research, 
development, testing or evaluation work concerning Gelastic/DuraGel, Intelli-Gel, and Adjustable Shape 
Pillow, Licensee may propose a project to Licensor and Licensor shall respond to Licensee's proposal as 
Licensor sees fit in a timely manner. 

srcTTON 4 - rnNsmrtt atton 
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4.1 t i>pnci> Tcqup Fpp The License Issue Fee shall be as shown in the following 
subparagraphs. Until all installments of the Licensee Issue Fee are paid in full, Licensee shall have all 
Intelli-Gel for any pillows and bladders for Adjustable Shape Pillows manufactured at manufacturers of 
Licensor's choosing. After all installments of the License Issue Fee are paid in full, Licensee may 
manufacture Intelli-Gel for pillows and bladders for Adjustable Shape Pillows at Licensee's own facility 
or at any other manufacturer of Licensee's choice. 

( a ) T irprKP T^iip Fee for rTPla^tip/T)nrane1 and Tntplli-fiel . In consideration for 

grant of the License for Gelastic/DuraGel and Intelli-Gel, Licensee shall pay to 
Licensor a License Issue Fee of one hundred fifty thousand dollars 
- (SI 50,000.00) as follows. Payment A of thirty seven thousand five hundred 
dollars ($37,500.00) is payable within ten (10) business days of Licensee 
obtaining bank financing for its company during the year 2001. In the event 
bank financing for licensee's company is not obtained during 2001. Payment A 
shall be due on or before 6 January 2005. Payment B of thirty seven thousand 
five hundred dollars (S37.500.00) is payable on or before 6 January 2002. 
Payment C of thirty seven thousand five hundred dollars ($37,500.00) is 
payable on or before 6 January 2003. Payment D of thirty seven thousand five 
hundred dollars (S37.500.00) is payable on or before 6 January 2004. The 
License Issue Fee shall be deemed earned when paid in part or in full and shall 
be completely non-refundable. The License for Gelastic/DuraGel and Intelli- 
Gel and the obligation to pay all four installments of the associated License 
Issue Fee shall take effect upon execution of this Agreement by Licensee and 
Licensor but the License shall cease to be in effect if any payment due under 
this Paragraph 4 is not made within five (5) days of its respective due date. 

(b) T irerKP T^np Fpp for Adjustable ^happ Pillow , In consideration for grant of 

the License for Adjustable Shape Pillow, Licensee shall pay to Licensor a 
License Issue Fee of fifty thousand dollars ($50,000.00) as follows. Payment 
E of twelve thousand five hundred dollars (S12.500.00) is payable within ten 
(10) business days of Licensee obtaining bank financing for its company 
during the year 2001. In the event bank financing for licensee's company is 
not obtained during 200 L Payment E shall be due on or before 6 January 
2005. Payment F of twelve thousand five hundred dollars (S 12.500.00) is 
payable on or before 6 January 2002. Payment G of twelve thousand five 
hundred dollars (S 12,500.00) is payable on or before 6 January 2003. 
Payment H of twelve thousand five hundred dollars (S 12,500.00) is payable on 
or before 6 January 2004. The License Issue Fee shall be deemed earned 
when paid in part or in full and shall be completely non-refundable. The 
License for Gelastic/DuraGel and Intelli-Gel and the obligation to pay all four 
installments of the associated License Issue Fee shall take effect upon 
execution of this Agreement by Licensee and Licensor but the License shall 
cease to be in effect if any payment due under this Paragraph 4 is not made 
within five (5) days of its respective due date. 

4.2 Royalty . Licensee shall pay to Licensor a "Royalty" equal to eight percent (8.00%) of the 
Net Sales of each Licensed Product sold ; rented ; leased, or otherwise transferred or used during the Term 
of the License. The Royalty shall be in addition to the License Issue Fee and shall not be offset by the 
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License Issue Fee. The triggering event for the payment of the Royalty shall be the earliest of shipment of 
a Licensed Product by Licensee, the performance of a service using a Licensed Product preparation of an 
invoice related to a Licensed Product or an associated service, or use or transfer of a Licensed Product. 
After the occurrence of a triggering event, the Royalty shall become due regardless of Licensee's 
receiving payment from its Customer. 

4.3 Pnyalty RpHnrtinn The License includes a complete package of potentially valuable 
technical information and legal rights for which Licensee is ready, willing and able to pay the License 
Issue Fee. the Royalty, and other payments and consideration due under this Agreement. Licensee and 
Licensor acknowledge that Licensor has applied for patent protection for Gelastic/DuraGel. Intelli-GeL 
and Adjustable Shape Pillow and may pursue additional patent protection for Gelastic/DuraGel. Intelli- 
GeL and Adjustable Shape Pillow, and that patent protection might benefit Licensee. Licensee and 
Licensor have considered however, that at some point in time, there may cease to be patent claims or 
pending patent claims anywhere in the world that cover Gelastic/DuraGel, Intelli-GeL or Adjustable 
Shape Pillow or any portion of any of them. In that event. Licensor and Licensee agree that a Royalty 
should still be payable for the Technology Rights, but that a reduction in Royalty may be appropriate. 
Accordingly, the Royalty shall be reduced by 0.25% for all Royalties which accrue during any calendar 
quarter in which no patent claim or pending patent claim covers Gelastic/DuraGeL Intelli-GeL or 
Adjustable Shape Pillow or any portion of either of them for the entire calendar quarter. 

4.4 Pant RarV T irpn*» of Improvements . In further consideration for the License, Licensee 
agrees to grant a non-exclusive license (the '"Grant Back License") to Licensor of all improvements, 
modifications, extensions and applications of the Technology Rights and any portion thereof conceived, 
owned or licensed by Licensee, its successors, assigns, employees and contractors, etc. during the Term of 
this Agreement. The Grant Back License shall cover all fields of use. Licensee shall promptly disclose to 
Licensor all improvements, modifications, extensions and applications of the Technology Rights both 
orally and in wilting. 

4.5 Payments . All references in this Agreement to dollars or S shall mean dollars of the 
United States of America. All payments to Licensor shall be made in United States dollars by bank wire 
to the bank account specified by Licensor. Licensee shall pay Licensor all Royalties due hereunder on a 
quarterly basis. The Royalty payment for a given calendar quarter shall be made within thirty five (35) 
days of the end of the calendar quarter in which the Royalty accrued. If a bank account is not specified by 
Licensor, all payments due under this Agreement shall be paid by check to Licensor at the address shown 
on page 1 of this Agreement, or to any other person or entity which Licensor may designate to receive 
payments. 

4.6 Reports . Within thirty five (35) days following the end of each quarter. Licensee shall 
provide Licensor with a written report showing sales in such quarter and the amount of Royalty payable 
with respect thereto. Such reports shall include the following information: (a) the number of units of each 
type of Licensed Product sold, rented or leased and (b) Royalty payable. A report of the type required 
under this Paragraph shall accompany each Royalty payment submitted to Licensor, or shall be sent 
without a Royalty payment if no Royalty payment is due for the quarter. Within thirty five (35) days 
following the end of each calendar year. Licensee shall provide Licensor with a written, good faith 
forecast of Royalties for the next five years. Such forecasts shall merely be projections and are not 
binding. 

4.7 Hv^rHnP Payments. In the event Licensee fails to pay any amount when due hereunder, 
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such amount shall immediately accrue a five percent (5.00%) late fee and the amount including the late 
fee shall bear interest thereafter at the rate of eighteen percent (18%) compounded monthly until the date 
when such amount plus late fee plus interest is paid in full. 

4.8 Nnn-RpfiinHahility of Payments All payments made to Licensor by Licensee under this 
Agreement are made in consideration of Licensor disclosing potentially valuable Trade Secrets to 
Licensee, providing Licensee with a potential competitive advantage in the marketplace, granting the 
Technology License and the Trademark License, Licensee's efforts to date in securing patent protection 
that may benefit Licensee and otherwise potentially enhancing Licensee's competitive position through 
performance of this Agreement. Accordingly, the Parties deem all payments made hereunder to be earned 
when paid and to be completely non- refundable. 



srrTTON < - t Trrx^FF pft? forma \pf ckttfrta 

5.1 Minimum Royalty Payments Licensor has elected to grant Licensee an exclusive License 
because of Licensor's belief in Licensee's ability to successfully commercialize Gelastic/DuraGel. Intelli- 
GeL and Adjustable Shape Pillow in the Licensed Field of Use. In order to ensure Licensor that 
Licensee's commercialization of Gelastic/DuraGeL Intelli-GeL and Adjustable Shape Pillow will be 
successful and that certain minimum royalty payments will be made by Licensee to Licensor. Licensee 
and Licensor have agreed upon a schedule of minimum royalty payments. As detailed in Paragraph 5.4. it 
is the intention of Licensor and Licensee that the Technology License only remain in force if Licensee 
makes minimum royalty payments in accordance with the schedule shown in Paragraph 5.2 below. 

5.2 Minimum Royalty . A quarterly "Minimum Royalty" shall become payable by Licensee to 
Licensor on a calendar quarterly basis during the Term of the Agreement The first Minimum Royalty 
shall be paid to Licensor within thirty (30) days following the end of the calendar quarter ending 
September 30 ? 200 1, which calendar quarter shall be designated Quarter 1 . A Minimum Royalty shall 
then be payable from Licensee to Licensor each quarter throughout the Term of the Agreement. In the 
event that Royalties payable on Net Sales of Licensed Product in any calendar quarter do not reach the 
minimum amount set out below for such quarter, Licensee shall pay the Minimum Royalty set forth 
below. If the Royalty for the quarter exceeds the Minimum Royalty, Licensee shall pay the Royalty. 

Quarters 1 through 4: Five thousand dollars (S5.000.00) per quarter 

Quarters 5 through 8: Seven thousand five hundred dollars (S7.500.00) per quarter 

Quarters 9 through 12: Ten thousand dollars (S 10,000.00) per quarter 

Quarters 13 through 16: Fifteen thousand dollars (SI 5.000.00) per quarter 

Quarter 1 7 and thereafter: Twenty thousand dollars (S20.000.00) per quarter 

5.3 Royalty PaympnK in Fvress of Minimum Royalty . No Royalties paid, whether above. 

below, or equal to the Minimum Royalty, are to be considered an advance or credit against any Royalty 
(whether the Minimum Royalty or otherwise) which is due at any future date. 

5.4 Fating to M^p Minimum Royalty Payments For any given calendar quarter, if Licensee 
does not either (i) pay the appropriate Royalty to Licensor (as defined in Paragraph 4.2 above), or (ii) in 
the event that the Royalty for a given calendar quarter does not equal or exceed the Minimum Royalty for 
that quarter as set forth in Paragraph 5.2. pay the Minimum Royalty payment to Licensor for that calendar 
quarter, then Licensor may. in Licensor's sole discretion, terminate the License for the entire Geographic 
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Region or any part thereof by providing written notice of termination to Licensee. Licensor shall then be 
free to seek another licensee (or licensees) of the Technology Rights or otherwise use or dispose of the 
Technology Rights in such regions as Licensor sees fit. 

SVCTia\ - ]?F^FAPfH A VP DFXTT OPMFVT SFRVTCFS 

6. 1 B&n Sprv/ires . At any time during the Term of the License. Licensee may request 
Licensor to perform various research and development projects as directed by Licensee (the ; *R&D 
Services"). The R&D Services may include, without limitation, conceptual design, human factors 
analysis, product design, materials selection, materials analysis, materials testing, mold design, mold and 
tool making, prototype construction, manufacturing process and manufacturing system design, 
manufacturing system implementation, other production gear-up sendees, etc. 

6.2 Project Qmpp anH Direction Ln the event Licensee desires Licensor to perform R&D 
Services. Licensee shall provide reasonable detailed research and development assignments to Licensor, 
scheduling and priority information, ongoing communication and review concerning the nature and 
direction of the R&D Services, and any other information reasonably requested by Licensor in 
conjunction with the R&D Sendees. 

6.3 TTtiliyatinn of ft#r> Services . R&D Services shall be performed at Licensor's Standard 
Rates (defined in Paragraph 6.4 below). All R&D Services must be authorized by Licensee and accepted 
by Licensor, at the sole discretion of each, and either Licensee or Licensor may terminate R&D Sendees 
on any project at any time (which shall not terminate the obligation of payment for senices rendered to 
date). Neither Licensor nor Licensee is obligated to begin any particular project. All R&D Services will 
be performed on a best reasonable efforts basis, with no guarantee of a particular outcome or result. 

6.4 Standard Rates . Licensor's Standard Rates for R&D Services are determined as follows: , 
'Direct Labor", defined as the wages paid or allocated to Licensor's employees, temporary employees, in- 
house job shoppers, owners, and others acting as or under the direct supen'ision of Licensors managers, 
including benefits and employment taxes except bonuses and retirement plans; plus an overhead burden 
factor of two (2.00) times Direct Labor; plus outside materials, subcontracts and other outside expenses 
marked up fifteen percent (15%) as an overhead factor; and then-current standard hourly rates for 
equipment usage (e.g.. CNC milling machines, extruders, injection molding machines, rotational molding 
machines, and other equipment and machinery). Owners of Licensor resen'e the right to forego a 
personal wage and allocate a wage level which shall be invoicable to Licensee as though it were a normal 
wage. The time of Licensor's accountants and clerical employees shall not be billed to Licensee unless 
Licensee makes requests for Licensee-specific accounting or clerical services. General management of 
Licensor and its employees shall not be billed to Licensee; however, direct project management of any 
R&D Services by Licensor's management, including internal meeting and meetings with Licensee, shall 
be billed. Licensors Standard Rates as set forth in this paragraph are subject to change by thirty (30) 
calendar days 5 written notice from Licensor to Licensee. 

6.5 Arre^Q to Farilitie<; anH Personnel During any time that R&D Services under this 
Agreement are being performed, Licensor shall provide Licensee with access to: (i) all facilities owned or 
controlled by Licensor to the extent such facilities are being utilized in relation to R&D Services, and (ii) 
all personnel who participate in providing R&D Services to Licensee. Such access shall be at reasonable 
times, shall not be so frequent as to disrupt the business operations of Licensor, and shall be subject to 
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reasonable advance notice as required by Licensor to allow Licensor to protect the confidential nature of 
products and services it may be performing for itself or other parties. Licensee shall pay Licensor's 
Standard Rates for Licensors time in support of such access. 

6.6 KiohK in R#n Work Product All right, title and interests in and to any intellectual 
property developed during Licensor's performance of R&D Services hereunder, including without 
limitation improvements, modifications, extensions and applications of the Technology Rights or any 
portion thereof shall be held by Licensor. Intellectual property developed during and as a direct result of 
Licensor's performance of R&D Services hereunder shall be included in the Technology License insofar 
as it applies to the Licensed Field of Use, and shall be subject to the terms of this Agreement. In the event 
that R&D Services result in products which are not Licensed Products and for which Licensor did not 
develop new intellectual property, the License and this Agreement shall be extended to cover such new- 
products, but the royalty shall be reduced to four percent (4%) of Net ScllcS, unless agreed otherwise 
in writing by the Parties. 

6.7 Payments . Licensee shall pay all R&D Services amounts within ten ( 1 0) calendar days of 
receiving an invoice from Licensor. Invoices may be submitted for work to date, and project completion 
need not have occurred. For any amounts unpaid after ten (10) days. Licensee will be charged interest at 
a rate of eighteen percent (18%) annually, compounded monthly. At Licensor's sole discretion. 
Licensor may require full or partial payments in advance of work being performed. 

SrmON 7 - COINTTDENTLALEEl 

7. 1 Protection . Licensee shall not disclose, transfer or offer to disclose or transfer any 
Confidential Information or Confidential Materials to any other person or entity, including without 
limitation any of Licensee's employees who do not have a legitimate need to know any Confidential 
Information or utilize any Confidential Materials. Licensee may only disclose, transfer, or offer to 
disclose or transfer any Confidential Information or Confidential Materials to those of its employees with 
a legitimate need to know any Confidential Information or utilize any Confidential Materials, and then 
only to those employees who are bound by the confidentiality terms of this Agreement. Licensee shall not 
use Confidential Information except for the purpose described in Paragraph 7.2. Licensee shall take all 
reasonable precautions to ensure against any disclosure, transfer or use of Confidential Information or 
Confidential Materials not specifically authorized by Licensor in writing. In the event that Licensee 
desires to use a subcontractor for manufacturing Licensed Products and that subcontractor will have 
access to Confidential Information, that subcontractor must be approved by Licensor, which approval 
shall not unreasonably be withheld, and that subcontractor must sign confidentiality agreements with 
Licensee and Licensor separately, which agreements must fulfill all of the intents and purposes of this 
Section 7. 

7.2 Purpose Licensee may only use the Confidential Information and Confidential Materials 
for the purpose of commercially exploiting the License within the terms and conditions set forth in this 
Agreement. 

7.3 Fvrpption To the extent that Confidential Information or a portion thereof becomes part 
of the public domain after the execution of this Agreement, and through no fault or action of Licensee, 
then as of the date that such Confidential Information becomes part of the public domain, this Section 7 
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shall prospectively cease to cover such Confidential Information, although this Section 7 shall remain 
enforceable prospectively with respect to any Confidential Information which has not entered the public 
domain and this Section 7 shall remain enforceable retrospectively with respect to any Confidential 
Information that was covered by it on any prior date. 

7.4 HisHosnre fnnrpmino Fvistenre of this Agreement The Parties shall be permitted to 
disclose the existence of this Agreement and the general nature of the terms of this Agreement. 
Particularly, but not by way of limitation, the Licensed Field of Use may be disclosed by Licensor to other 
prospective licensees of the Technology Rights so as to ensure complete understanding by the prospective 
licensee of fields of use that remain available for license. 



SrrTTOV ft - OWXFR9HTP KFSPONSTBTT TTY FTC 

8.1 Ownership Nothing in this Agreement assigns or transfers to Licensee ownership of the 
Technology Rights, the Trademark Rights or any portion thereof. Licensor shall hold title to, and be the 
worldwide owner of, the Technology Rights and the Trademark Rights, and Licensee shall be an 
exclusive licensee of the Technology Rights in the Licensed Field of Use and a non-exclusive licensee of 
the Trademark Rights per the provisions of this Agreement. Licensee shall not patent or attempt to patent 
Gelastic/DuraGel, Intelli-Gel. or Adjustable Shape Pillow or any variation, modification or improvement 
thereof, without prior written permission from Licensor. 

8.2 Responsibility for Patents. Trademarks. Ftc . Licensor shall solely control and make all 
decisions relating to the filing, prosecution, issuance, maintenance, abandonment defense, etc. of all 
aspects of the Technology Rights and the Trademark Rights. Notwithstanding the foregoing. Licensor 
shall duly consider any and all input provided by Licensee concerning the Technology Rights and the 
Trademark Rights. Any intellectual property work done by Licensor at the specific request of Licensee 
shall be billed to Licensee at Licensors Standard Rates for R&D Services, and Licensor shall periodically 
provide Licensee with statements showing the amount owed by Licensee under this Paragraph, and 
Licensee shall provide Licensor with a check for reimbursement within thirty (30) days of receiving any 
statement. The foregoing sentence does not apply to intellectual property work done at the discretion of 
Licensor, which is addressed in paragraph 8.3 below. 

8.3 Pesponsihility for Patents Trademarks Ftp If the License is active at the time that 
Licensor notifies Licensee that the rights can be applied for or obtained in the Geographic Region, 
Licensee agrees to pay all application fees, issue fees, or other fees or costs of services including legal 
services necessary to have the patent prosecuted, issued, and maintained in the Geographic Region. 
Licensee is authorized to act on its own accord and at its own expense in stopping all infringement of 
such Licensee-funded non-USA patents and all violations of the License by third parties, whether inside 
or outside the Licensed Field of Use, provided Licensee keeps Licensor fully informed of plans to stop 
such infringement and violations and Licensor fully approves in writing all actions of Licensee in this 
regard. 

8.4 Infringement Fnforrement and Defense of Patent ft ights If Licensee learns of any 

activity that may constitute infringement of or threat to any of the Technology Rights or the Trademark 
Rights, Licensee shall immediately inform Licensor of the facts surrounding such suspected infringement 
or threat The Parries recognize that it may be in the best interests of both Parties to cooperate in any 
settlement discussions and lawsuits, and the Parties agree to negotiate in good faith concerning such 
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cooperation within thirty (30) days of Licensee's notification to Licensor of such infringement. The 
negotiation shall include such items as the sharing of costs and the sharing of awards or settlement 
payments. In the event that the negotiations fail. Licensor may. in its sole discretion, take any action that 
it deems appropriate (including no action) concerning such suspected infringement or threat. If Licensor 
gains any monetary recovery from the suspected infringer. Licensor may use and dispose of such 
monetary recovery as it deems appropriate. If one (1 ) year after learning of activity constituting 
infringement of the Technology Rights or the Trademark Rights. Licensor has not filed suit against the 
infringer, then Licensee may bring suit against the infringer at its own expense in Licensor's name. If 
Licensee gains any monetary recovery as a result of such a suit. Licensee shall keep all recovery 
attributable to provable costs and damages to Licensee and pay one-half of any recovery over and above 
such damages to Licensor. For any suit brought by Licensee. Licensee shall fully and completely 
indemnify and hold harmless Licensor from any and all counterclaims, demands, sanctions, judgments, 
damages, settlements, fines, attorney's fees, lost income, costs, interest and other expenses incurred by 
Licensor related to such suit. 

8.5 rnoppratinn . In any proceeding concerning procurement, enforcement or defense of the 
Technology Rights or the Trademark Rights, or any portion thereof, the Parties shall cooperate with and 
assist each other in such proceeding including making witnesses available to testify in person and by 
affidavit, making documents available and otherwise providing reasonable cooperation. This Paragraph 
shall not be construed as requiring either Party to make any statement or representation that the Party 
believes to be inaccurate, false or incomplete. In the event that such cooperation is at the request of one 
party acting in the proceeding by its own choice and at its own expense, and such cooperation becomes 
material in cost to the cooperating party, the requesting party shall reimburse such costs, including lost 
time. 

8.6 Patent Mariana To the extent that Licensor secures any patents for Gelastic/DuraGel, 
Intelli-Gel, or Adjustable Shape Pillow, Licensor shall inform Licensee of appropriate patent marking to 
be placed on Licensed Products and their packaging, and Licensee shall utilize such marking. Even 
without such notification, Licensor shall appropriately mark the Licensed Products or their packaging 

with the current patent and patent pending status (for example, "Protected by Patent # and 

other patents pending"). 

8.7 Quality Control Licensee agrees to use the appropriate trademarks legibly in all 
advertising, literature, and packaging associated with Licensed Products. Any reference to the licensed 
materials must use the term Intelli-Gel and may not use another mark or name of Licensee's choosing 
without written permission of Licensor at Licensor's sole discretion, and must indicate that the Intelli-Gel 
trademark belongs to Licensor and identify Licensor's city and state. In order for Licensor to maintain its 
Trademark Rights, it is necessary for Licensor to monitor the quality of Licensed Products to ensure that 
they conform to the quality of goods that Intelli-Gel are used to identify. Accordingly, and for any and all 
other purposes of Licensee, for each SKU number (or equivalent) that Licensee establishes for Licensed 
Products, Licensee shall provide Licensor with at least three (3) products free of charge on a yearly basis. 
Licensor may then review the quality of those Licensed Products and provide any input to Licensee 
regarding quality control as may be appropriate. Licensee shall take such input into consideration and 
shall make good faith efforts to remedy quality control problems identified by Licensor. Licensor shall 
then be free to use all of the Licensed Products provided pursuant to this Paragraph as it sees fit, except 
Licensor shall not sell or rent such Licensed Products in the Field of Use. 
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9. 1 RprnrH Kppping Licensee shall keep detailed and complete records of all Licensed 
Products manufactured; to whom such Licensed Products were sold, rented, leased or otherwise delivered 
(including quantities, price, date and location of sale, rental, lease or delivery); inventories of Licensed 
Products ready for sale; and services performed using Licensed Products. Licensee shall keep paper 
copies of all such records, including all underlying documentation, which shall include but is not limited 
to purchase orders and invoices for a minimum of five (5) years from the date of creation of a particular 
record. 

9.2 Fvamiriatirms and Audits Upon the written request of Licensor and, except as otherwise 
provided below, at Licensors expense (provided that Licensor shall not be required to reimburse Licensee 
for any time, use of facilities or out-of-pocket costs associated with an examination or audit), Licensee 
shall allow its books and records to be audited by any person or persons of Licensors choosing so that 
Licensor can verify that Licensee is properly pa\ing Royalties. For an examination or audit, Licensee 
shall allow a full examination and audit of its books and records relating to manufacturing, marketing, 
sales, rentals and leases of Licensed Products and performance of services using Licensed Products, 
including books and records regarding quantities, sizes, prices, sales, purchase orders, invoices, supply 
contracts, rental agreements, lease agreements, service contracts, entities purchasing, renting or leasing 
Licensed Products, locations to which Licensed Products have been delivered, and related documents and 
information, for all Licensed Products manufactured, sold, lost, destroyed, given away, in inventory' or 
used to perform a service. Such examinations and audits shall be conducted during reasonable times and 
with reasonable advance notice, so as to minimize interference with Licensee's business operations, for 
the purpose of determining Licensee's compliance with its Royalty obligations and other obligations 
under this Agreement. In any event, Licensee may not delay an examination or audit more than ten (10) 
business days from the date of Licensor's written request. In the event that an examination or audit shows 
that Royalties actually paid for any period were less than ninety-eight percent (98%) of the amount 
properly payable, Licensee shall pay all costs and expenses incurred by Licensor in connection with the 
examination or audit. Licensee shall pay to Licensor all previously unpaid Royalties, as determined by 
such examination or audit, within thirty (30) days following the conclusion of such examination or audit. 
For each calendar or fiscal year in which Licensee performs its own annual audit or has an annual audit 
performed by outside accountants, Licensee shall require the accountants performing such audit to 
provide Licensee with a written statement indicating whether the payments due under this agreement have 
been duly paid to Licensor, and if not, the amount of discrepancy between the amount payable under this 
Agreement and the amount actually paid. Within thirty (30) days following the conclusion of such audit, 
Licensee shall pay Licensor any deficiency as indicated by such accountants. 

SECTION 1 0 - INSURANCE 

10. 1 Insurance . Beginning no later than the date on which Licensee sells, rents, leases, 
transfers or uses the first Licensed Product or performs a service using a Licensed Product and continuing 
during the entire period of time during which Licensee sells, rents, leases, transfers or uses Licensed 
Product or performs services using Licensed Products, Licensee shall acquire and maintain a standard 
product liability insurance policy in the amount of Two Million Dollars (52,000,000.00). 

SFPTTON 1 1 - WARRANTIES. niSCT 4TMTRS. FTC 
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11.1 nTSCT AfYfTRS. LICENSOR MAKES NO WARRANTIES, EXPRESS, 
rviPLIED OR STATUTORY THAT ARE NOT EXPRESSLY SET FORTH IN THIS 
AGREEMENT WITH RESPECT TO THE TECHNOLOGY RIGHTS, THE TRADEMARK 
RIGHTS OR THE LICENSED PRODUCTS. THE TECHNOLOGY RIGHTS AND THE 
TRADEMARK RIG HTS ARE MADE AVAILABLE TO LICENSEE STRICTLY ON AN ' 'AS 
IS" BASIS. LICENSOR DOES NOT WARRANT THAT THE TECHNOLOGY RIGHTS HAVE 
UTILITY, ARE ERROR FREE, ARE SAFE, ARE RELIABLE, THAT THEY WILL MEET 
LICENSEE'S REQUIREMENTS, OR THAT ANY PART OF THEM ARE PATENTABLE OR 
THAT THE PATENTS WELL BE VALID WHEN GRANTED OR THAT THE EXPLOITATION 
OF THE TECHNOLOGY RIGHTS OR THE TRADEMARK RIGHTS OR 
COMMERCIALIZING LICENSED PRODUCTS WILL NOT INFRINGE ANY EXISTING OR 
FUTURE PATENT, TRADEMARK OR OTHER LEGAL RIGHTS OF ANY OTHER PERSON 
OR ENTITY. THE PARTIES ACKNOWLEDGE THAT THERE IS CONSIDERABLE PRIOR 
ART LN THE FIELD OF ELASTOMER GELS, AND WHILE GELASTIC/DURAGEL IS 
THOUGHT TO BE UNIQUE DUE TO ITS ADDITIVES, PROCESSING TECHNIQUES, AND 
USES, PARTICULARLY IN INTELLI-GEL, THE BASIS PREMISE OF 
GELASTIC/DURAGEL HAS BEEN DISCLOSED IN PATENTS MORE THAN TWENTY 
YEARS OLD. ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE AND NONINFRINGEMENT ARE EXPRESSLY DISCLAIMED 
AND EXCLUDED. THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF 
THE TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS AND THE LICENSED 
PRODUCTS IS ASSUMED BY LICENSEE. 

11.2 PEPBr-SFNTA TTONS OF T TCFNSFF. LICENSEE REPRESENTS AND 
WARRANTS ONLY THAT: (A) IT HAS THE RIGHT, ABILITY AND INTENTION TO 
ENTER INTO THIS AGREEMENT AND PERFORM ITS OBLIGATIONS HEREUNDER; 
AND (B) IT HAS EXECUTED NO OTHER AGREEMENT LN CONFLICT WITH THIS 
AGREEMENT. 

1 1.3 T TM7T A TTOX ON T TARTT TTV. LICENSOR SHALL NOT BE LLABLE FOR 
ANY LIABILITY, CLAIM, LOSS, DAMAGE OR EXPENSE OF ANY KIND OR NATURE 
CAUSED DIRECTLY OR INDIRECTLY BY ANY INADEQUACY, DEFICDXNCY, OR 
UNSUIT ABILITY OF THE TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS OR THE 
LICENSED PRODUCTS. LN NO EVENT SHALL LICENSOR BE LLABLE FOR ANY 
INDIRECT, PUNITIVE, SPECLAL OR CONSEQUENTIAL D AMAGES (INCLUDING BUT 
NOT LIMITED TO, LOSS OF INVESTMENT, LOSS OF ANTICIP ATED PROFITS, OR 
OTHER ECONOMIC LOSS) EVEN IF ADVISED OF THE POSSIBILITY THEREOF. 

1 1 .4 Tnrtemnifiration - T irerKee . Licensee assumes all responsibility and liability for the 
manufacturing, marketing, distribution, sale, rental, lease, use, performance of serv ices, practice and 
commercial exploitation of the Licensed Products, and for exercise of the Technology Rights. Licensee 
shall fully and completely indemnify Licensor against, and hold it harmless from, any and all claims, 
threats of litigation, causes of action and demands relating to the Licensed Products or their manufacture, 
marketing, distribution, sale, rental, lease, use, practice or commercial exploitation based on any conduct 
of Licensee and Customers, including exploitation of the License and any breach of this Agreement by 
Licensee. Without limiting the generality of the foregoing, Licensee shall defend and hold Licensor 
harmless on account of, and shall indemnify Licensor against any and all claims, suits, demands, and 
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causes of action of any type or kind whatsoever which may be made against Licensor by any person, firm 
or corporation on account of injuries to or death of persons or damage to property or loss of income 
occurring as a result of or in any way arising out of Licensee's or Customers 1 manufacture, use, rental, 
lease or sale or performance of a service, regardless of: (a) whether said claims are based upon the 
negligent production, use, distribution, or other negligence of Licensor, Licensee or a Customer; (b) 
whether the same are based upon any express or implied warranty by Licensor, Licensee or a Customer in 
connection with the production, distribution, rental, lease or use of the Licensed Products or performance 
of a service using Licensed Products; (c) the location of the court or other place where such claim, suit, 
demand or cause of action may be made or exist; or (d) whether such claim, suit demand or cause of 
action is litigated, settled, arbitrated, mediated or otherwise resolved. Such indemnification shall include 
any judgments, damages, senlements, fines, attorney's fees, lost income, costs, interest and other expenses 
incurred as a result of such claims, actions, demands or threats. Licensee shall have the right to senle all 
claims, actions, demands or threats for which it has agreed to indemnify Licensor without the advance 
consent of Licensor provided that any such settlement is fully paid by Licensee, such settlement requires 
no action by Licensor whatsoever either in its execution or enforcement, and such settlement does not in 
any way restrict or limit Licensor other than Licensor's right to contest such claim, counterclaim, action or 
demand. 

1 1.5 AiWflrion of Rklc . This Agreement generally (and this Section 1 1 in particular) 
represents a mutually agreed upon allocation of risk between the Parties and the consideration given 
hereunder reflects such allocation of risk. 

SFrTTON 12 - TFPVT AND TFRMTN4TTON 

12. 1 Term. Subject to the exceptions below, the term of the License for each region of the 
Geographic Region in which the License is applicable shall begin on the date that 
Licensor receives the first installment of the License Issue Fee from Licensee and shall 
continue perpetually unless terminated for any or all regions of the Geographic Region 
pursuant to the terms of this Agreement. The License shall not terminate before expiration 
of such Term except: 

(a) by the mutual written consent of the Parties, or 

(b) as provided in Paragraph 12.2 below, or 

(c) as provided in Paragraph 12.3 below, or 

(d) if Licensee fails to timely obtain and maintain insurance as specified in Paragraph 
10.1 above, or 

(e) if Licensee fails to pay any money due under this Agreement, or 

(f) if Licensee initiates or directly or indirectly participates in any proceeding or 
litigation which seeks a ruling of invalidity or unenforceability of the Technology Rights or any 
portion thereof, cancellation or limitation of the Trademark Rights or any portion thereof, or any 
other proceeding or adjudication concerning the Technology Rights or the Trademark Rights 
which Licensor considers adverse to its interests, unless such initiation or participation is pursuant 
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to Licensor's written instructions, with the caveat that nothing in this Agreement shall be 
construed as prohibiting or limiting Licensee's participation in any such proceeding; the 
consequence of such participation which is not pursuant to Licensor's written instructions, 
however, shall be automatic and immediate termination of the License without any notice from 
Licensor being required to effect such termination, or 

(2) if Licensee initiates or directly or indirectly participates in any reexamination 
proceeding concerning the Patent Rights or any portion thereof, including but not limited to citing 
prior art to'any patent office in any country of the world, unless such initiation or participation is 
pursuant to Licensor's written instructions, with the caveat that nothing in this Agreement shall be 
construed as prohibiting or limiting Licensee's participation in any such proceeding; the 
consequence of such participation which is not pursuant to Licensee's written instructions, 
however, shall be automatic and immediate termination of the License without any notice from 
Licensor being required to effect such termination, or 

(h) if Licensee attempts to grant or purports to grant a sublicense under the License or 
any portion thereof without first obtaining the written permission of Licensor. 

12.2 T-rminatinn pt tho will of T ippnsee Licensee may terminate the License for any region of 
or for all of Geographic Region by providing Licensor with at least six (6) months' prior written notice of 
termination. Termination shall be effective on the date specified by Licensee in such notice, but not 
sooner than six (6) months if the entire Geographic Region is terminated. If no date is specified in such 
notice, then termination shall be effective six (6) months following the date of such notice if the 
termination is for the entire Geographic Region not previously terminated and ten (10) days if the 
termination is for only a portion of the Geographic Region not previously terminated. If the notice does 
not specify which regions of the Geographic Region for which the License is being terminated, the 
termination shall be effective for the entire Geographic Region. 

12.3 KrpaHi If Licensee breaches any term of this Agreement and fails to cure such breach 
within thirty (30) davs of receiving notice of breach from Licensor, then Licensor may terminate the 
License by providing written notice of termination to Licensee. If Licensee repeats a type of breach after 
it has been cured (e.g., failure to make a monetary payment on time),, the breach shall be deemed 
incurable and Licensor shall then have the right to terminate the License at any time by providing written 
notice of termination to Licensee. In the event Licensor provides Licensee with a notice of termination of 
the License, the License shall terminate on the date specified in the notice, and if no date is specified in 
the notice, the License shall terminate ten (10) days from the date of the notice. 

✓ 

12.4 irff»rtnf Termination Upon the termination of the License for any particular region or 
for the entire Geographic Region: 

(i) Licensee shall immediately cease making, using and selling Licensed Product and 
performing services using Licensed Product in the region(s) of the Geographic Region for which the 
License has terminated, 

(ii) if the License has terminated for all regions of the Geographic Region, Licensee 
shall also immediately return all Confidential Materials to Licensee, and 

(iii) Licensor shall not have any further obligation or liability under this Agreement 
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with respect to such region(s) of the Geographic Region in which the License is terminated. 

Notwithstanding any such termination of the License, nothing herein shall relieve Licensee of its 
obligations to pay Royalties or other payments that accrue prior to termination, or to fulfill its obligations 
under Sections 4, 5, 6* 7, 8, 9, 10, 1 1, 12 or elsewhere in this Agreement. Further notwithstanding any 
such termination of the License, Licensed Product on which all money due under this Agreement have 
already been paid to Licensor may be sold without further permission from Licensor, provided such sale 
occurs within six (6) months of termination. 

srrTTON n -nr\TR at, provisions 

13.1 Purchase of T jpprKpH ProdnrK hv I iren^r At any time during the term of the License 
granted herein. Licensee shall enable Licensor and its employees to purchase reasonable quantities of 
Licensee's products from Licensee at Licensee's then-current lowest wholesale prices (e.g.. at the highest- 
quantity price quoted to Customers, or at special promotional prices quoted to any Customer). Licensee 
shall also make available one hundred (100) units of each SKU (or equivalent) of each Licensed Product 
each calendar year to Licensor, which Licensor may purchase at Licensee's fully burdened cost of goods 
sold. In no event shall Licensor re-sell or rent any of the products described in this Paragraph 13. 1 at 
prices higher than paid by Licensor. Licensee shall provide catalogs and price lists for its products to 
Licensor as they become available to the general trade. 

13.2 OthprRpspon'sihilities - Licensee shall obtain any and all necessary licenses, approvals 
and other government authorizations necessary for the Licensed Products, including for their 
manufacture, sale, distribution, export, use, rental, lease and practice engaged in by Licensee and any of 
Licensee's Customers. Licensee shall ensure that the Licensed Products are safe and of good and 
workmanlike quality. Licensee and its Customers shall strictly comply with all applicable laws and 
regulations concerning Licensed Products, their manufacture, rental, lease, sale, shipment, export, etc., 
including but not limited to strict compliance with the Export Control Act of 1979. 

13.3 Attorneys' Fees In the event of any arbitration or litigation between the Parties, the 
prevailing Party shall be entitled to recover from the non-prevailing Party any and all costs, including 
reasonabfe attorneys' fees, incurred by the prevailing Party. Such relief shall be in addition to any other 
relief, award or damages to which the prevailing Party may be entitled. The court or arbitrators shall 
determine the prevailing party for the purpose of this Paragraph. 

13.4 injnnrtivp Relief . Licensee and Licensor have determined that in the event of a breach or 
a threatened breach of this Agreement, the non-breaching party will suffer permanent and irreparable 
damage. Accordingly, Licensee and Licensor agree that in the event of a breach or threatened breach of 
this Agreement by the other party, the non-breaching party shall be entitled to preliminary and permanent 
injunctive relief. 

13.5 Severability . In case any one or more of the provisions contained herein shall, for any 
reason, be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality or 
unenforceability shall not affect any other provisions of this Agreement, and this Agreement shall be 
construed as if such invalid, illegal or unenforceable provisions(s) had never been contained herein; 
provided that such invalid, illegal or unenforceable provisions shall first be curtailed, limited or 
eliminated to the extent necessary to remove such invalidity, illegality or unenforceability with respect to 
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the applicable law as it shall then be applied. 



13.6 nfwpminaT awanH Forum This Agreement shall be governed, construed and enforced 
exclusively in accordance with the laws of the State of Utah and the laws of the United States of America. 
Any arbitration or litigation between the Parties shall be conducted exclusively in Salt Lake City, Utah, 
U.S.A. and the Parties hereby submit to such exclusive jurisdiction and venue, and agree that such 
jurisdiction and venue are proper. 

13.7 Final Aorpernpnt This Agreement constitutes the final and complete agreement between 
the Parties concerning the subject matter of this Agreement and supersedes all prior agreements, 
understandings, negotiations and discussions, written or oral (including prior drafts of this- Agreement), 
between the Parties with respect thereto. No Party shall be bound by any condition, definition, 
representation, or warranty, other than as expressly set forth herein. Any modification, revision or 
amendment of this Agreement shall not be effective unless made in a writing executed by both of the 
Parties. 

13.8 Time knf the Thence . Time is of the essence in the performance of all obligations under 
this Agreement. 

13.9 Waiver . Any waiver of, or promise not to enforce, any right under this Agreement shall 
not be enforceable unless evidenced by a writing signed by the Party making such waiver or promise. 

13.10 Headings . The headings in this Agreement are for the purpose of convenience only and 
shall not limit, enlarge or affect any of the covenants, terms, conditions or provisions of this Agreement. 

13.11 T ancniflcre . The language used in this Agreement shall be deemed to be the language 
chosen by the Parties to express their mutual intent, and no rule of strict construction shall be applied 
against any Party. 

13.12 Nntirps All notices, requests, demands and other communications hereunder shall be in 
writing and shall be sent by registered or certified mail, return receipt requested, or by commercial 
courier, with a required copy by facsimile transmission to the Parties at the addresses set forth above on 
page 1 of this Agreement, or to such other person and place as either Party shall designate by notice to the 
other Party. The party sending notice shall obtain confirmation that all facsimile transmissions were sent 
to the facsimile telephone number set forth above on page 1 of this Agreement or such other facsimile 
telephone number as either Party shall designate by notice to the other Party, or, in the event that facsimile 
transmission is impossible due to problems on the receiving end, that attempts were made. 

13.13 Alignments . Licensor has specifically chosen Licensee to commercialize 
Gelastic/DuraGel, Intelli-Gei, and Adjustable Shape Pillow in the Field of Use because of Licensor's 
belief in Licensee's technical abilities, managerial efficiency, marketing expertise and high standards of 
business ethics. Accordingly, Licensee shall not, and Licensee has neither the right nor the power to, 
assign the License or this Agreement to any other person or entity without the advance written consent of 
Licensor. In the event that Licensee or Licensor merges with any other entity, changes its name, or 
otherwise transforms into a new entity, this Agreement shall be deemed binding upon and enforceable 
against such new or other entity. Licensor may, at its sole option, assign its rights or obligations 
hereunder, provided that any third party beneficiaries or third party delegatees agree in writing that each 
such assignment to which the third party beneficiaries or third party delegatees are parties is subject to the 
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applicable terms and conditions of this Agreement. 

13.14 PpianWhip Neither Party is or shall be a partner, joint venturer, agent or representative 
of the other Party. 

13. 15 TrKnlvpnry ™A Rpr Hvprship . If (i) Licensee becomes insolvent for any reason, (ii) a 
receiver is appointed for Licensee, (iii) Licensee files a petition for bankruptcy, or (iv) an involuntary 
petition for bankruptcy is filed for Licensee, then this Agreement shall be deemed executory and the 
License shall be deemed terminated. Licensor shall then be free to license the Technology Rights and the 
Trademark Rights to any other party on either an exclusive or nonexclusive basis, or to otherwise exploit 
the Technology Rights and the Trademark Rights, at Licensor's sole discretion. 

13.16 ?;ghtr.f Panellation The Parties acknowledge that Licensee is entering into this license 
in part because of expectation of making a sales arrangement with a large customer. In the event that the 
sales arrangement with that customer for pillows is not finalized. Licensee shall have the right to cancel 
this Agreement ab initio. This Right of Cancellation is valid for ninety (90) days from the Effective Date 
of this Agreement. 

13.17 Fvpmtinn 3nH Fffprrivp Date This Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original, but all of which taken together shall constitute 
one and the same instrument. The individuals signing below represent that they are duly authorized to do 
so by and on behalf of the Party for whom they are signing. When this Agreement has been executed by 
the duly authorized representatives of the Parties, it shall be effective as of the date of the last execution, 
and the Party performing such last execution shall insert the date of such last execution on the 

first page of this Agreement. 

EN WITNESS WHEREOF, the Parries hereto have caused this License Agreement to be duly executed 
and entered into as of the date first above written. v . 



LICENSEE: 




Name 



Title: 



(print):_ 

PRjESi DEA/T 



LICENSOR: 




Title: 
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Agreement 



This license agreement ("Agreement") is entered into this Z** day of 3* " ■< * ^7 
loot** and is by and between the following Parties: 



7" 



LICENSOR: 



LICENSEE: 



EdiZONE, LC 

a Utah limited liability company 
1250 So. Watkins Lane 
Alpine, UT 84004 
TEL: (801) 785-2767 
FAX: (801) 785-2611 

Advanced Comfort Technology. Inc. 
2749 Parley's Way ; Suite 300 
Salt Lake City, UT 84109 
TEL: (801)485-0266 
FAX: (801)474-0046 



Recitals 

WHEREAS, Licensor is the owner of certain Technology Rights and Trademark Rights (as 
defined in Paragraphs 1 . 1 and 1 .2 below); 

WHEREAS, Licensee wishes to obtain a license of the Technology Rights and the Trademark 
Rights on the terms and conditions set forth herein; 

WHEREAS, Licensor desires to grant a license of the Technology Rights and the Trademark 
Rights to Licensee only on the terms and conditions set forth herein; 

NOW, THEREFORE, the Parties agree as follows: 

CT.mw 1 - nFFTNTTTONS 

1 . i T> r hn,^av ttiohK The following terms shall each have their respective defined 
meanings: 

(a) ca^c The term "Gelastic" shall mean technology related to a particular 
elastomer gel owned by Licensor, including the gel itself, formulations for making the gel, methods for 
making the gel, products made from the gel and methods for making products from the gel as defined 
by U.S. Patent 5,994,450. Gelastic shall not be construed to mean "Goooz", which is a slow-rebound 
elastomer. Gelastic is included in the Licenses of this Agreement only insofar as its use in making 
Intelli-GeL and nowhere in this Agreement shall non-Intelli-Gel applications of Gelastic be construed to 
be included in any License. 

(b) TntPiii-rviTM The term "Intelli-Gel", which is sometimes also referred to 
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Gellycomb™" shall mean technology related to a cushioning structure owned by Licensor and made 
from elastomeric gel materials only as defined in this paragraph and having hollow buckling columns, 
including cushioning devices which incorporate the structure in any column structure pattern, products 
which incorporate the structure in any column structure pattern, and methods for making products 
which incorporate the structure in any column structure pattern as defined by U.S. patents 5,749, 1 1 1 
and 6 026 527. For purposes of this paragraph and by way of limitation of the License granted 
hereunder, elastomeric gel materials include Gelastic or other elastomeric gels which have substantially 
the same properties, but specifically excludes Goooz, foamed gels, gel-coated foams, or gel-coated 
objects (whether the gel coating is Gelastic or otherwise). 

( C ) AHjnctahipShapp Pillnw The term "Adjustable Shape Pillow" shall mean 
technology related to a bladder-containing pillow wherein the shape of the pillow is modified by means 
of adjusting the amount of air within a bladder contained within the pillow, including products which 
incorporate this technology, as defined in Licensor's pending U.S. patent application serial number 
60/199,587 filed April 18, 2000. Adjustable Shape Pillow is included in the Licenses of this 
Agreement only insofar as its use in Intelli-Gel pillows, and nowhere in this Agreement shall non- 
Intelli-Gel applications of Adjustable Shape Pillow be construed to be included in any License. The 
Parties acknowledge that some of the features of the prototype bladders provided to Licensee by 
Licensor are the proprietary property of the maker of those bladders and not of Licensor. 

(d) Trade Wrpts The Parties specifically acknowledge that Gelastic, Intelli-Gel 
and Adjustable Shape Pillow are held by and are protected by Licensor as trade secrets as defined in 
Utah Code Annotated § 13-24-1 et seq. The subject matter so held by Licensor is referred to herein as 
the 'Trade Secrets." 

(e) Know-How. "Know-How" shall mean information related to manufacturing, 
production and commercialization of Gelastic, Intelli-Gel and Adjustable Shape Pillow. 

(f) TTnitpH states Patent Rights 'United States Patent Rights" shall mean the 
applicable parts of one or more United States patent applications which Licensor has filed or may file in 
its efforts to secure United States patent protection for Gelastic, Intelli-Gel and Adjustable Shape Pillow 
and any and all issued patents, reissue patents, reexamined patents and corrected patents based on any 
of them. 

( g ) fpreion Patent ~r \ohtv. "Foreign Patent Rights" shall mean the applicable parts 
of any and all foreign national patent applications which Licensor may file in its efforts to secure 
foreign patent protection for Gelastic, Intelli-Gel or Adjustable Shape Pillow, and any and all issued 
patents, reissue patents, reexamined patents and corrected patents based on any of them. 

(h) Patent RiohK "Patent Rights" shall mean United States Patent Rights and 
Foreign Patent Rights collectively. 

(i) TerW,ir.oyKioht<; 'Technology Rights" shall mean Gelastic, Intelli-Gel, 
Adjustable Shape Pillow, the Trade Secrets, Know-How and Patent Rights, collectively. 

1 .2 Tr^emanVRiahK 'Trademark Rights" shall mean all U.S. common law, federal and 
state trademark and service mark rights and all foreign trademark and service mark rights to the marks 
"GELASTIC", "INTELLI-GEL" and all variations of them which may be used to designate the source 



or origin of Gelastic products and services or Intelli-Gel products and services. No rights are granted 
by Licensor to Licensee relating to the "ORTHOJUST' mark. 

1.3 information During the performance of the terms of this Agreement, Licensee will 
learn highly sensitive, proprietary information owned by Licensor. The information may include 
inventions, trade secrets, information concerning or relating to Gelastic, Intelli-Gel or Adjustable Shape 
Pillow, designs, patent applications, formulas, processes, recipes, equipment prototypes, models, mock- 
ups, samples, materials, manufacturing methods, business plans, marketing information, customer lists, 
forecasts and the like ("Information")- 

I 4 rnnfiHpnrini Tnfnrmatirm an H Confidential VfotffriaU. "Confidential Information" means 
any and all Information disclosed by Licensor to Licensee. "Confidential Materials" means any tangible 
medium (paper, film, magnetic media, actual models, mock-ups, materials, samples, prototypes, etc.) 
containing or fabricated using Confidential Information. Confidential Information shall not include any 
information which (i) was in the public domain prior to the execution of this Agreement, or (ii) was 
already known bv the Receiving Party, provided that this Paragraph 1.4(ii) is only applicable if within 
ten (10) days of disclosure of any Confidential Information of which the Receiving Parry claims prior 
knowledge, the Receiving Party both notifies the providing Party in writing of such prior knowledge 
and provides the providing Party with documentary evidence showing such prior knowledge. 

1 .5 Qnoraphir. ttppinn The term "Geographic Region" shall mean the fifty states of the 
United S tates of America, Puerto Rico and Canada 

1.6 T irc? g ^ piplH "fT T "p 

(a) "Licensed Field of Use" shall mean consumer mattresses, mattress 
overlays and bed head pillows sold through non-medical-specialty consumer mattress 
distribution channels, including but not limited to retail stores other than medical product 
specialty stores, the Internet, catalogs distributed generally to consumers, television shopping 
channels, direct mail to consumers, and magazines other than medical industry trade magazines. 
It is acceptable to make medical claims about the products, and to have doctors and 
chiropractors recommend that patients purchase a mattress or overlay or pillow, so long as the 
mattress or overlay or pillow are not sold in medical specialty channels as described in 
paragraph 1.6(b) of this Agreement. 

(b) The following product areas are gpemfirnllyevrliiHeH from the 1 irf i nsfiri 
Field nfTT^ though this is not an indication of all excluded products: (i) Mattresses, mattress 
overlays and pillows for medical beds (acute care, long term care, and home health care), 
operating tables, stretchers and gumeys; positioning and heating or cooling pads for surgery: 
and medical devices intended for relief or reduction of pressure and shear on tissue while lying 
down or while sitting in a medical bed (e.g., heel protectors) including human and veterinary 
products; (ii) all wheelchair related products; and (iii) all products distributed through medical 
channels ("medical channels" shall mean the following: DME dealers, specialty medical 
dealers, general line medical distributors, medical products catalogs and direct sales to medical 
care facilities). 



U Rp yr'^ FiplHg nf T T ^ "Reserved Fields of Use" shall mean all fields of use not 
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expressly recited in the Licensed Field of Use. 

l.g ] .VpncpH ProHnrt "Licensed Product" shall mean any product or service which 
embodies or is made using Gelastic, Intelli-Gel or Adjustable Shape Pillow and which subsists within 
the Licensed Field of Use. 

1 .9 rngmmpr "Customer" shall be any third party that acquires possession of a Licensed 
Product from Licensee directly or indirectly (whether by purchase, rental, lease or otherwise), or 
receives a service performed by Licensee using a Licensed Product. 



^FPTTON" 1. - jyrv T irTNSFS 

2. i Tr.phfr.ir.oy t irprKP Subject to and on the terms and conditions contained herein, 
especially but not limited to the Reserved Technology License of Paragraph 2.2 below, Licensor hereby 
grants to Licensee, and Licensee hereby accepts, an exclusive license of the Technology Rights to make, 
use, and sell Licensed Products in the Geographic Region. This license is referred to in this Agreement 
as the 'Technology License." To the extent that the Technology License terminates or is terminated for 
a particular market, jurisdiction or country under this Agreement, Licensee shall not make, use or sell 
any Licensed Product in such country or region in which the License terminates or is terminated, and 
Licensor shall be permitted to market and sell or license the Technology Rights, and to manufacture, 
market and sell products using the Technology Rights to third parties in such country or region. The 
exclusivity of the Technology License shall apply to marketing and selling in full, and to manufacturing 
except as described in the next sentence. In the event that Licensor or its third party licensee desires to 
have products which are described by the Technology Rights manufactured in whole or in part within 
the Geographic Region for marketing and sales outside the Geographic Region, Licensor or its third 
part licensee shall have the right to do so provided the manufacturer agrees in writing that the product 
will not be made for any purposes which violate this Agreement. In the event that the Licensee desires 
to have the product manufactured in whole or in part in an area outside the Geographic Region, 
Licensee shall have the right to do so with the written permission of Licensor, which shall not be 
unreasonably withheld. Licensee specifically agrees not to market products using the Technology 
Rights outside the Geographic Region. 

2.2 PpcptvpH Tprhnr.ir.oyT ir.*n<;p Licensor reserves for itself the right to make and use 
Licensed Product for the purposes of Licensor's further testing and development of Gelastic, Intelli-Gel 
and Adjustable Shape Pillow. Licensor also reserves for itself the right to engage in any activities 
whatsoever with respect to Gelastic, Intelli-Gel and Adjustable Shape Pillow in the Reserved Fields of 
Use. This is collectively referred to in this Agreement as the "Reserved Technology License." 
Notwithstanding the Reserved Technology License, Licensor shall have no obligation to further test 
develop or improve Gelastic, Intelli-Gel and Adjustable Shape Pillow. 

2.3 TY flripmarif t irmtp Subject to and on the terms and conditions contained herein, 
especially but not limited to the Reserved Trademark License of Paragraph 2.4 below, Licensor hereby 
grants to Licensee, and Licensee hereby accepts, a non-exclusive license of the Trademark Rights for 
the limited purpose of designating the source or origin of Licensed Products and serv ices performed 
using Licensed Products. This is referred to in this Agreement as the "Trademark License." 



2.4 gpgprvpH Tr^Hpmarir t irpnsp Licensor reserves for itself the right to exploit the 
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Trademark Rights in any manner that is not in direct conflict with the Trademark License. 

2.5 ThpTir^P As used herein, "License" shall mean the Technology License and the 
Trademark License collectively. 

2 6 \ f n SHhU^q p untt^nt rrmgpnt Licensor has specifically chosen Licensee to 
commercialize Gelastic, Intelli-Gel and Adjustable Shape Pillow in the Field of Use because of 
Licensor's belief in Licensee's technical abilities, managerial efficiency, marketing expertise and nigh 
standards of business ethics. Accordingly, Licensee shall not, and Licensee has neither die right nor the 
power to grant any sublicense under the License to any third party with the exception of wholly owned 
subsidiaries of Licensee without the advance written consent of Licensor. No party other than Licensee 
and its wholly owned subsidiaries has the right to exploit the License or any portion thereof. 

2 7 p~Prvation<s . Rights not expressly granted to Licensee under this Agreement or the 
License are reserved bv Licensor. No part of this Agreement shall be interpreted to prevent Licensor 
from engaging in any activities that do not directly conflict with any obligation of Licensor under this 
Agreement. 



^rTTOiv % - T FH ^nr nr,v mcHTS ANT) CONSTAT ,T^T70*{ 

3 L n 0 ioct,v wm.r .»i ™h AHjnstahle Shape Pillow Fnrrniihtinns anri Presses. Not later 
than ten (10) business days after Licensee's payment ofthe License Issue Fee (defined in Paragraph 4.1 
below) to Licensor and Licensee's written request for formulations and processes, Licensor shall 
provide Licensee with the formulations of Gelastic and the manufacturing processes for Gelastic, 
Intelli-Gel and Adjustable Shape Pillow which Licensor believes to be best suited for the Licensed 
Products. From time to time, at Licensor's own initiative or at Licensee's request, Licensor may 
provide Licensee with updates concerning Gelastic formulations and manufacturing processes tor 
Gelastic, Intelli-Gel and Adjustable Shape Pillow to the extent the Gelastic, Intelli-Gel and Adjustable 
Shape Pillow formulations or processes have been improved. Licensee shall only use Gelastic and 
other gel formulations provided or approved by Licensor in Licensee's Intelli-Gel products. 

3 2 Q 11f »ctmnc and r^nciiitarinn Licensee may contact Licensor from time to time with 
questions about Gelastic, Intelli-Gel and Adjustable Shape Pillow and Licensor shall attempt to answer 
those questions. However, if Licensee wishes for Licensor to engage in any research, development, 
testing or evaluation work concerning Gelastic, Intelli-Gel or Adjustable Shape Pillow, Licensee may 
propose a project to Licensor and Licensor shall respond to Licensee's proposal as Licensor sees tit in a 
timely manner. 



4 i t j r »n g » Tccne Fp* In consideration for grant of the License, Licensee shall pay to 
Licensor a License Issue Fee often dollars (S10.00), payable within five (5) calendar days of executing 
this Agreement. The entire License Issue Fee shall be deemed earned when paid and shall be 
completely non-refundable. The License shall only take effect upon Licensee's timely receipt ofthe 
License Issue Fee. 
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4.2 Royalty Licensee shall pay to Licensor a "Royalty" equal to eight percent (8.00%) of 
the Net Sales of each Licensed Product sold, rented, leased, or otherwise transferred or used during the 
Term of the License, except that in the case of mattress overlays and mattresses, the Royalty shall be 
five percent (5.00%) prior to Licensee's achieving second round investment of five hundred thousand 
dollars (5500,000.00) or August 1 st , 2002, whichever is sooner (the "Invested Date") and eight percent 
(8.00%) after the Invested Date. The Royalty shall be in addition to the License Issue Fee and shall not 
be offset by the License Issue Fee. The triggering event for the payment of the Royalty shall be the 
earliest of shipment of a Licensed Product by Licensee, the performance of a service using a Licensed 
Product preparation of an invoice related to a Licensed Product or an associated service, or use or 
transfer of a Licensed Product. - 

4.3 PnyflityBpHnrtinn The License includes a complete package of potentially valuable 
technical information and legal rights for which Licensee is ready, willing and able to pay the License 
Issue Fee. the Royalty, and other payments and consideration due under this Agreement. Licensee and 
Licensor have considered, that at some point in time, there may cease to be patent claims or pending 
patent claims anywhere in the world that cover the Technology Rights or any portion of any of them. In 
that event, Licensor and Licensee agree that a Royalty should still be payable for the Technology 
Rights, but that a reduction in Royalty may be appropriate. Accordingly, the Royalty shall be reduced 
by 0.25% for all Royalties which accrue during any calendar quarter in which no patent claim or 
pending patent claim covers the Technology Rights or any portion of either of them for the entire 
calendar quarter. 

4.4 pTi-ant Rark- t irpn<;p nf Tmpnwpments m further consideration for the License, 
Licensee agrees to grant a non-exclusive license (the ts Grant Back License") to Licensor of all 
improvements, modifications, extensions and applications of the Technology Rights and any portion 
thereof conceived, owned or licensed by Licensee, its successors, assigns, employees and contractors, 
etc. during the Term of this Agreement. The Grant Back License shall cover all fields of use. Licensee 
shall promptly disclose to Licensor all improvements, modifications, extensions and applications of the 
Technology Rights both orally and in writing. 

4.5 PaympnK All references in this Agreement to dollars or S shall mean dollars of the 
United States of America. All payments to Licensor shall be made in United States dollars. Licensee 
shall pay Licensor all Royalties due hereunder on a monthly basis. The Royalty payment for a given 
calendar month shall be made within thirty (30) days of the end of the calendar month in which the 
Royalty accrued. All payments due under this Agreement shall be paid by check to Licensor at the 
address shown on page 1 of this Agreement, or to any other person or entity which Licensor may 
designate to receive payments. 

4.6 Reports. Within thirty (30) days following the end of each month, Licensee shall 
provide Licensor with a written report showing sales in such month and the amount of Royalty payable 
with respect thereto. Such reports shall include the following information: (a) the number of units of 
each type of Licensed Product sold, rented or leased, (b) Net Sales from (a), and (c) Royalty payable. A 
report of the type required under this Paragraph shall accompany each Royalty payment submitted to 
Licensor, or shall be sent without a Royalty payment if no Royalty payment is due for the month. 
Within thirty (30) days following the end of each calendar year, Licensee shall provide Licensor with a 
written, good faith forecast of Net Sales for the next five years. Such forecasts shall merely be 
projections of future sales and are not binding. 
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47 C tvpr**"* Payments In the event Licensee fails to pay any amount when due hereunder, 
such amount shall bear interest at the rate of eighteen percent (18%) compounded monthly until the date 
when such amount is paid in full. 

4.8 M,™.Pgfi.nH3h,-i;ty nf Payments All payments made to Licensor by Licensee under this 
Agreement are made in consideration of Licensor disclosing potentially valuable Trade Secrets to 
Licensee, providing Licensee with a potential competitive advantage in the marketplace, granting the 
Technology License and the Trademark License, Licensee's efforts to date in securing patent protection 
that may benefit Licensee and otherwise potentially enhancing Licensee's competitive position through 
performance of this Agreement'. Accordingly, the Parties deem all payments made hereunder to be 
earned when paid and to be completely non-refundable. 



SFPTTON * -T. fnr.XSFF. PERFORMANCE CRITERIA 

5.1 Minimum Royalty Payments Licensor has elected to grant Licensee an exclusive 
License because of Licensor's belief in Licensee's ability to successfully commercialize Gelastic, 
Intelli-Gel and Adjustable Shape Pillow in the Licensed Field of Use. In order to ensure Licensor that 
Licensee's commercialization of Gelastic, Intelli-Gel and Adjustable Shape Pillow will be successful 
and that certain minimum royalty payments will be made by Licensee to Licensor, Licensee and 
Licensor have agreed upon a schedule of minimum royalty payments. As detailed in Paragraph 5.4, it is 
the intention of Licensor and Licensee that the Technology License only remain in force if Licensee 
makes minimum royalty payments in accordance with the schedule shown in Paragraph 5.2 below. 

5.2 Minimum Royalty A quarterly 'Tvlinimum Royalty" shall become payable by Licensee 
to Licensor on a calendar quarterly basis during the Term of the Agreement. The first Minimum 
Royalty shall be paid to Licensor within thirty (30) days following the end of the calendar quarter 
ending March 3 1, 2002. A Minimum Royalty shall then be payable from Licensee to Licensor each 
quarter throughout the Term of the Agreement. In the event that monthly Royalties payable in any 
calendar quarter do not reach the nTinimum amount set out below for such quarter, Licensee shall pay 
the Minimum Royalty set forth below on or before the due date of the monthly payment for the third 
month of that quarter. If the Royalty for the quarter exceeds the Minimum Royalty, Licensee shall pay 
the Royalty. 



Mattress O verlays- 

2002: Five thousand dollars (55,000.00) per quarter 

2003: Ten thousand dollars ($10,000.00) per quarter 

2004 and thereafter: Fifteen thousand dollars (5 1 5,000.00) per quarter 

Mattresses: 

2002: Zero dollars (S0.00) per quarter 

2003: Zero dollars (50.00) per quarter 

2004: Twenty five thousand dollars (525,000.00) per quarter 

2005: Fifty thousand dollars (550,000.00) per quarter 

2006 and thereafter: Seventy five thousand dollars (575,000 .00) per quarter 

Pillows- 

2002: Ten thousand dollars (5 1.0,000.00) per quarter (except that the first 



o 
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quarter ending March 3 1, 2002 is zero dollars [S0.00]) 
20O3 : Twenty thousand dollars (520,000.00) per quarter 

2004 and thereafter Thirty thousand dollars (530,000.00) per quarter 

5 3 p realty Payments ?n Fvp pcc nf Minimum Km/alty No Royalties paid, whether above, 
below, or equal to the Minimum Royalty, are to be considered an advance or credit against any Royalty 
(whether the Minimum Royalty or otherwise) which is due at any future date. 

STTTTON 6 - R FSF \ fffH nUTVTT nP\TFNT SFRVTfTS 

6. 1 Pirn ^rvires At any time during the Term of the License, Licensee may request 
Licensor to perform various research and development projects as directed by Licensee (the "R&D 
Services"). The R&D Services may include, without limitation, conceptual design, human factors 
analysis, product design, materials selection, materials analysis, materials testing, mold design, mold 
and tool making, prototype construction, manufacturing process and manufacturing system design, 
manufacturing system implementation, other production gear-up services, etc. 

6.2 Prnj^pt Srnpp and Dirprtinn In the event Licensee desires Licensor to perform R&D 
Services, Licensee shall provide reasonable detailed research and development assignments to Licensor, 
scheduling and priority information, ongoing communication and review concerning the nature and 
direction of the R&D Services, and any other information reasonably requested by Licensor in 
conjunction with the R&D Services. 

6.3 TTtiiiratinn nf ff*n Sprvires R&D Services shall be performed at Licensor's Standard 
Rates (defined in Paragraph 6.4 below). All R&D Services must be authorized by Licensee and 
accepted by Licensor, at the sole discretion of each, and either Licensee or Licensor may terminate 
R&D Services on any project at any time (which shall not terminate the obligation of payment for 
services rendered to date). Neither Licensor nor Licensee is obligated to begin any particular project. 
All R&D Services will be performed on a best reasonable efforts basis, with no guarantee of a 
particular outcome or result. 

6.4 QtanHarH Ratpg Licensor's Standard Rates for R&D Services are determined as 
follows: "Direct Labor", defined as the wages paid or allocated to Licensor's employees, temporary 
employees, in-house job shoppers, owners, and others acting as or under the direct supervision of 
Licensor's managers, including benefits and employment taxes except bonuses and retirement plans; 
plus an overhead burden factor of two (2.00) times Direct Labor; plus outside materials, subcontracts 
and other outside expenses marked up fifteen percent (15%) as an overhead factor; and then-current 
standard hourly rates for equipment usage (e.g., CNC milling machines, extruders, injection molding 
machines, rotational molding machines, and other equipment and machinery). Owners of Licensor 
reserve the right to forego a personal wage and allocate a wage level which shall be invoicable to 
Licensee as though it were a normal wage. The time of Licensor's accountants and clerical employees 
shall not be billed to Licensee unless Licensee makes requests for Licensee-specific accounting or 
clerical services. General management of Licensor and its employees shall not be billed to Licensee; 
however, direct project management of any R&D Services by Licensor's management, including 
internal meeting and meetings with Licensee, shall be billed. Licensor's Standard Rates as set forth in 
this paragraph are subject to change by thirty (30) calendar days' written notice from Licensor to 
Licensee. 



6 



6.5 Access to Facilities and Personnel, During any time that R&D Services under this 
Agreement are being performed, Licensor shall provide Licensee with access to: (i) all facilities owned 
or controlled by Licensor to the extent such facilities are being utilized in relation to R&D Services, and 
(ii) all personnel who participate in providing R&D Services to Licensee. Such access shall be at 
reasonable times, shall not be so frequent as to disrupt the business operations of Licensor, and shall be 
subject to reasonable advance notice as required by Licensor to allow Licensor to protect the 
confidential nature of products and services it may be performing for itself or other parties. Licensee 
shall pay Licensor's Standard Rates for Licensor's time in support of such access. 

6.6 Rights in R&D Work Product. All right title and interests in and to any intellectual 
property developed during Licensor's performance of R&D Services hereunder, including without 
limitation improvements, modifications, extensions and applications of the Technology Rights or any 
portion thereof shall be held by Licensor. Intellectual property developed during and as a direct result 
of Licensor's performance of R&D Services hereunder shall be included in the Technology License 
insofar as it applies to the Licensed Field of Use, and shall be subject to the terms of this Agreement. In 
the event that R&D Services result in products which are not Licensed Products and for which Licensor 
did not develop new intellectual property, the License and this Agreement shall be extended to cover 
such new products, but the royalty shall be reduced to four percent (4%) of Net Sales, unless agreed 
otherwise in writing by the Parties. 

6.7 Payments. Licensee shall pay all R&D Services amounts within ten ( 1 0) calendar days 
of receiving an invoice from Licensor. Invoices may be submitted for work to date, and project 
completion need not have occurred. For any amounts unpaid after ten (10) days, Licensee will be 
charged interest at a rate of eighteen percent ( 1 8%) annually, compounded monthly. At Licensor's 
sole discretion, Licensor may require full or partial payments in advance of work being performed. 

SECTION 7 - rnNymFT mAJLTTY 

7. 1 Protection. Licensee shall not disclose, transfer or offer to disclose or transfer any 
Confidential Information or Confidential Materials to any other person or entity, including without 
limitation any of Licensee's employees who do not have a legitimate need to know any Confidential 
Information or utilize any Confidential Materials. Licensee may only disclose, transfer, or offer to 
disclose or transfer any Confidential Information or Confidential Materials to those of its employees 
with a legitimate need to know any Confidential Information or utilize any Confidential Materials, and 
then only to those employees who are bound by the confidentiality terms of this Agreement. Licensee 
shall not use Confidential Information except for the purpose described in Paragraph 7.2. Licensee 
shall take ail reasonable precautions to ensure against any disclosure, transfer or use of Confidential 
Information or Confidential Materials not specifically authorized by Licensor in writing. In the event 
that Licensee desires to use a subcontractor for manufacturing Licensed Products and that subcontractor 
will have access to Confidential Information, that subcontractor must be approved by Licensor, which 
approval shall not unreasonably be withheld, and that subcontractor must sign confidentiality 
agreements with Licensee and Licensor separately, which agreements must fulfill all of the intents and 
purposes of this Section 7. 

7.2 Purpose. Licensee may only use the Confidential Information and Confidential 
Materials for the purpose of commercially exploiting the License within the terms and conditions set 
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forth in this Agreement 

7 3 Fvrpptinn To the extent that Confidential Information or a portion thereof becomes part 
of the public domain after the execution of this Agreement, and through no fault or action of Licensee, 
then as of the date that such Confidential Information becomes part of the public domain, this Section 7 
shall prospectively cease to cover such Confidential Information, although this Section 7 shall remain 
enforceable prospectively with respect to any Confidential Information which has not entered the public 
domain and this Section 7 shall remain enforceable retrospectively with respect to any Confidential 
Information that was covered by it on any prior date. 

7 4 rwinsnrp rnnr»m\ n o Fvktp n^ nf thk AorPPmpnt The Parties shall be permitted to 
disclose the existence of this Aareement and the general nature of the terms of this Agreement. 
Particularly, but not bv wav of limitation, the Licensed Field of Use may be disclosed by Licensor to 
other prospective licensees of the Technology Rights so as to ensure complete understanding by the 
prospective licensee of fields of use that remain available for license. 

CTmON 8 - O WATFT3SHTR PFSPONSffifT TTY FTC 

8 l rtvimprehip Nothing in this Agreement assigns or transfers to Licensee ownership of 
the Technology Rights, the Trademark Rights or any portion thereof. Licensor shall hold title to, and be 
the worldwide owner of, the Technology Rights and the Trademark Rights, and Licensee shall be an 
exclusive licensee of the Technology Rights in the Licensed Field of Use and a non-exclusive licensee 
of the Trademark Rights per the provisions of this Agreement. Licensee shall not patent or attempt to 
patent Gelastic, Intelli-Gel or Adjustable Shape Pillow or any variation, modification or improvement 
thereof, without prior written permission from Licensor. 

8 2 Bpcpnncihiiitv fnrPatPnt* T^HpmarU Ftr Licensor shall solely control and make all 
decisions relating to the filing, prosecution, issuance, maintenance, abandonment, defense, etc. of all 
aspects of the Technology Rights and the Trademark Rights. Notwithstanding the foregoing, Licensor 
shall duly consider any and all input provided by Licensee concerning the Technology Rights and the 
Trademark Rights. Any intellectual property work done by Licensor at the specific request of Licensee 
shall be billed to Licensee at Licensor's Standard Rates for R&D Services, and Licensor shall 
periodically provide Licensee with statements showing the amount owed by Licensee under this 
Paragraph, and Licensee shall provide Licensor with a check for reimbursement within thirty (30) days 
of receiving any statement. The foregoing sentence does not apply to intellectual property work done at 
the discretion of Licensor, which is addressed in paragraph 8.3 below. 

83 Tnfrinopmpm FnWompnt an H rvfen^ of Pntpnt Kiahts. If Licensee learns of any 
activity that may constitute infringement of or threat to any of the Technology Rights or the Trademark 
Rights, Licensee shall immediately inform Licensor of the facts surrounding such suspected 
infringement or threat. The Parties recognize that it may be in the best interests of both Parties to 
cooperate in anv settlement discussions and lawsuits, and the Parties agree to negotiate in good faith 
concerning such cooperation within thirty (30) days of Licensee's notification to Licensor of such 
infringement. The negotiation shall include such items as the sharing of costs and the sharing of awards 
or seraement payments. In the event that the negotiations fail, Licensor may, in its sole discretion, take 
any action that it deems appropriate (including no action) concerning such suspected infringement or 
threat. If Licensor gains any monetary recovery from the suspected infringer, Licensor may use and 
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dispose of such monetary recovery as it deems appropriate. If, one (1) year after learning of activity 
constituting infringement of the Technology Rights or the Trademark Rights, Licensor has not filed suit 
against the infringer, then Licensee may bring suit against the infringer at its own expense in Licensor s 
name If Licensee gains any monetary recovery as a result of such a suit Licensee shall keep all 
recovery attributable to provable costs and damages to Licensee and pay one-half of any recovery over 
and above such damages to Licensor. For any suit brought by Licensee, Licensee shall fully and 
completely indemnify and hold harmless Licensor from any and all counterclaims, demands, sanctions, 
judgments, damages, settlements, fines, attorney's fees, lost income, costs, interest and other expenses 
incurred by Licensor related to such suit. 

8 4 rvmppration . In any proceeding concerning procurement, enforcement or defense of the 
Technology Rights or the Trademark Rights, or any portion thereof, the Parties shall cooperate with and 
assist each other in such proceeding including making witnesses available to testify in person and by 
affidavit making documents available and otherwise providing reasonable cooperation. This Paragraph 
shall not be construed as requiring either Party to make any statement or representation that the Parry 
believes to be inaccurate, false or incomplete. In the event that such cooperation is at the request of one 
party acting in the proceeding by its own choice and at its own expense, and such cooperation becomes 
material in cost to the cooperating party, the requesting party shall reimburse such costs, including lost 
time. 

8.5 p*tPnt A/faridn p To the extent that Licensor secures any patents for Gelastic, Intelli-Gel 
or Adjustable Shape Pillow, Licensor shall inform Licensee of appropriate patent marking to be placed 
on Licensed Products and their packaging, and Licensee shall utilize such marking. Even without such 
notification. Licensor shall appropriately mark the Licensed Products or their packaging with the 
current patent and patent pending status (for example, "Protected by U.S. Patents 5,749, 111, 5,994,4^0, 
6,026,527 and other U.S. and International Patents Pending"). 

8.6 Quality rnntrnl Licensee agrees to use the appropriate trademarks legibly in all 
advertising, literature, and packaging associated with Licensed Products. Any reference to the licensed 
materials must use the terms Gelastic and Intelli-Gel and may not use another mark or name of 
Licensee's choosing without written permission of Licensor at Licensor's sole discretion, and must 
indicate that the Gelastic and Intelli-Gel trademarks belong to Licensor and identify Licensor's city and 
state. In order for Licensor to maintain its Trademark Rights, it is necessary for Licensor to monitor the 
quality of Licensed Products to ensure that they conform to the quality of goods that Gelastic and 
Intelli-Gel are used to identify. Accordingly, and for any and all other purposes of Licensee, for each 
SKU number (or equivalent) that Licensee establishes for Licensed Products, Licensee shall provide 
Licensor with at least one ( 1 ) product free of charge on a yearly basis. Licensor may then review the 
quality of those Licensed Products and provide any input to Licensee regarding quality control as may 
be appropriate. Licensee shall take such input into consideration and shall make good faith efforts to 
remedy quality control problems identified by Licensor. Licensor shall then be free to use all of the 
Licensed Products provided pursuant to this Paragraph as it sees fit except Licensor shall not sell or 
rent such Licensed Products in the Field of Use. 



SFmoN 9 - TR r cor DKET.PTNG \NT> AimiTS 

9. l BrrrH gaping Licensee shall keep detailed and complete records of all Licensed 
Products manufactured; to whom such Licensed Products were sold, rented, leased or otherwise 
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delivered (including quantities, price, date and location of sale, rental, lease or delivery); inventories of 
Licensed Products readv for sale; and services performed using Licensed Products. Licensee shall keep 
paper copies of all such records, including all underlying documentation, which shall include but is not 
limited to purchase orders and invoices for a minimum of five (5) years from the date of creation of a 
particular record. 

9 2 f xf »min a tinn g ™H AnHiK Upon the written request of Licensor and, except as 
otherwise provided below, at Licensor's expense (provided that Licensor shall not be required to 
reimburse Licensee for any time, use of facilities or out-of-pocket costs associated with an examination 
or audit), Licensee shall allow its books and records to be audited by any person or persons of 
Licensor's choosing so that Licensor can verify that Licensee is properly paying Royalties. For an 
examination or audit, Licensee shall allow a full examination and audit of its books and records relating 
to manufacturing, marketing, sales, rentals and leases of Licensed Products and performance of services 
using Licensed Products, including books and records regarding quantities, sizes, prices, sales, purchase 
orders invoices, supplv contracts, rental agreements, lease agreements, service contracts, entities 
purchasing, renting or leasing Licensed Products, locations to which Licensed Products have been 
delivered and related documents and information, for all Licensed Products manufactured, sold, lost, 
destroyed, given away, in inventory or used to perform a service. Such examinations and audits shall oe 
conducted during reasonable times and with reasonable advance notice, so as to minimize interference 
with Licensee's business operations, for the purpose of determining Licensee's compliance with its 
Rovalty obligations and other obligations under this Agreement. In any event Licensee may not delay 
an examination or audit more than ten (10) business days from the date of Licensor's written request 
In the event that an examination or audit shows that Royalties actually paid for any period were less 
than ninety-eight percent (98%) of the amount properly payable. Licensee shall pay all costs and 
expenses incurred by Licensor in connection with the examination or audit Licensee shall pay to 
Licensor all previously unpaid Royalties, as determined by such examination or audit, within thirty (j0) 
days following the conclusion of such examination or audit For each calendar or fiscal year in which 
Licensee performs its own annual audit or has an annual audit performed by outside accountants, 
Licensee shall require the accountants performing such audit to provide Licensee with a written 
statement indicating whether the payments due under this agreement have been duly paid to Licensor, 
and if not the amount of discrepancy between the amount payable under this Agreement and the 
amount actually paid. Within thirty (30) days following the conclusion of such audit, Licensee shall pay 
Licensor any deficiency as indicated by such accountants. 



10.1 Tngiiranrp Beginning no later than the date on which Licensee sells, rents, leases, 
transfers or uses the first Licensed Product or performs a service using a Licensed Product and 
continuing during the entire period of time during which Licensee sells, rents, leases, transfers or uses 
Licensed Product or performs services using Licensed Products, Licensee shall acquire and maintain a 
standard product liability insurance policy in the amount of at least One Million Dollars 
(SI. 000,000.00) ivhirh f"Yp"» ccl y " amp<; T irpn*™ as an additional nampri insured . 



STCTTON 11 -WAPR ANTTFS 1MSTT , AIMERS. ETC. 

11.1 nrerT AIMERS. LICENSOR MAKES NO WARRANTIES, EXPRESS, 
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IMPLIED OR STATUTORY THAT ARE NOT EXPRESSLY SET FORTH IN THIS 
AGREEMENT WITH RESPECT TO THE TECHNOLOGY RIGHTS, THE TRADEMARK 
RIGHTS OR THE LICENSED PRODUCTS. THE TECHNOLOGY RIGHTS AND THE 
TRADEMARK RIGHTS ARE MADE AVAILABLE TO LICENSEE STRICTLY ON AN "AS 
IS" BASIS. LICENSOR DOES NOT WARRANT THAT THE TECHNOLOGY RIGHTS 
HAVE UTILITY, ARE ERROR FREE, ARE SAFE, ARE RELIABLE, THAT THEY WILL 
MEET LICENSEE'S REQUIREMENTS, OR THAT ANY PART OF THEM ARE 
PATENTABLE OR THAT THE PATENTS WILL BE VALID WHEN GRANTED OR THAT 
THE EXPLOITATION OF THE TECHNOLOGY RIGHTS OR THE TRADEMARK RIGHTS 
OR COMMERCIALIZING LICENSED PRODUCTS WILL NOT INFRINGE ANY' 
EXISTING OR FUTURE PATENT, TRADEMARK OR OTHER LEGAL RIGHTS OF ANY 
OTHER PERSON OR ENTITY. THE PARTIES ACKNOWLEDGE THAT THERE IS 
CONSIDERABLE PRIOR ART IN THE FIELD OF ELASTOMER GELS, AND WHILE 
GELASTIC IS THOUGHT TO BE UNIQUE DUE TO ITS ADDITIVES, PROCESSING 
TECHNIQUES, AND USES, PARTICULARLY IN INTELLI-GEL, THE BASIS PREMISE OF 
GELASTIC HAS BEEN DISCLOSED IN PATENTS MORE THAN TWENTY YEARS OLD. 
ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE AND NONINFRINGEMENT ARE EXPRESSLY DISCLAIMED AND 
EXCLUDED. THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE 
TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS AND THE LICENSED PRODUCTS 
IS ASSUMED BY LICENSEE. 

11.2 pg.PPreF.NTATTONS OF T ICFNSFF. LICENSEE REPRESENTS AND 
WARRANTS ONLY THAT: (A) IT HAS THE RIGHT, ABILITY AND INTENTION TO 
ENTER INTO THIS AGREEMENT AND PERFORM ITS OBLIGATIONS HEREUNDER; 
AND (B) IT HAS EXECUTED NO OTHER AGREEMENT IN CONFLICT WITH THIS 
AGREEMENT. 

113 lrrwrATTON rw t.tartt.TTV. LICENSOR SHALL NOT BE LLABLE FOR 
ANY LIABILITY, CLAIM, LOSS, DAMAGE OR EXPENSE OF ANY KIND OR NATURE 
CAUSED DIRECTLY OR INDIRECTLY BY ANY INADEQUACY, DEFICIENCY, OR 
UNSUrr ABILITY OF THE TECHNOLOGY RIGHTS, THE TRADEMARK RIGHTS OR 
THE LICENSED PRODUCTS. IN NO EVENT SHALL LICENSOR BE LIABLE FOR ANY 
INDIRECT, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES (INCLUDING BUT 
NOT LIMITED TO, LOSS OF INVESTMENT, LOSS OF ANTICD?ATED PROFITS, OR 
OTHER ECONOMIC LOSS) EVEN IF ADVISED OF THE POSSIBILITY THEREOF. 

1 1 .4 Tn^irmifi^atinn . T irmspp Licensee assumes all responsibility and liability for the 
manufacturing, marketing, distribution, sale, rental, lease, use, performance of services, practice and 
commercial exploitation of the Licensed Products, and for exercise of the Technology Rights. Licensee 
shall fully and completely indemnify Licensor against, and hold it harmless from, any and all claims, 
threats of litigation, causes of action and demands relating to the Licensed Products or their 
manufacture, marketing, distribution, sale, rental, lease, use, practice or commercial exploitation based 
on any conduct of Licensee and Customers, including exploitation of the License and any breach of this 
Agreement by Licensee. Without limiting the generality of the foregoing, Licensee shall defend and 
hold Licensor harmless on account of, and shall indemnify Licensor against any and all claims, suits, 
demands, and causes of action of any type or kind whatsoever which may be made against Licensor by 
any person, firm or corporation on account of injuries to or death of persons or damage to property or 



loss of income occurring as a result of or in any way arising out of Licensee's or Customers' 
manufacture, use, rental, lease or sale or performance of a service, regardless of: (a) whether said claims 
are based upon the negligent production, use, distribution, or other negligence of Licensor, Licensee or 
a Customer; (b) whether the same are based upon any express or implied warranty by Licensor, 
Licensee or a Customer in connection with the production, distribution, rental, lease or use of the 
Licensed Products or performance of a service using Licensed Products; (c) the location of the court or 
other place where such claim, suit, demand or cause of action may be made or exist; or (d) whether such 
claim, suit, demand or cause of action is litigated, settled, arbitrated, mediated or otherwise resolved. 
Such indemnification shall include any judgments, damages, settlements, fines, attorney's fees, lost 
income, costs, interest and other expenses incurred as a result of such claims, actions, demands or 
threats.' Licensee shall have the right to settle all claims, actions, demands or threats for which it has 
agreed to indemnify Licensor without the advance consent of Licensor provided that any such 
settlement is fully paid by Licensee, such settlement requires no action by Licensor whatsoever either in 
its execution or enforcement, and such settlement does not in any way restrict or limit Licensor other 
than Licensor's right to contest such claim, counterclaim, action or demand. 

1 1 .5 AUnratinn of ttislc This Agreement generally (and this Section 1 1 in particular) 
represents a mutually agreed upon allocation of risk between the Parties and the consideration given 
hereunder reflects such allocation of risk. 



SJTf TTnN 1? - TTTW 4!VT> TF.ttMTNATTON 

12. 1 "T>rm Subject to the exceptions below, the term of the License for each region of the 
Geographic Region in which the License is applicable shall begin on the date that 
Licensor receives the License Issue Fee in full from Licensee and shall continue 
perpetually unless terminated for any or all regions of the Geographic Region pursuant 
to the terms of this Agreement. The License shall not terminate before expiration of 
such Term except: 

(a) by the mutual written consent of the Parties, or 

(b) as provided in Paragraph 12.2 below, or 

(c) as provided in Paragraph 12.3 below, or 

(d) if Licensee fails to timely obtain and maintain insurance as specified in 
Paragraph 10.1 above, or 

(e) if Licensee fails to pay any money due under this Agreement, or 

(f) if Licensee initiates or directly or indirectly participates in any proceeding or 
litigation which seeks a ruling of invalidity or unenforceability of the Technology Rights or any 
portion thereof, cancellation or limitation of the Trademark Rights or any portion thereof, or any 
other proceeding or adjudication concerning the Technology Rights or the Trademark Rights 
which Licensor considers adverse to its interests, unless such initiation or participation is 
pursuant to Licensor's written instructions, with the caveat that nothing in this Agreement shall 
be construed as prohibiting or limiting Licensee's participation in any such proceeding; the 



consequence of such participation which is not pursuant to Licensor's written instructions, 
however, shall be automatic and immediate termination of the License without any notice from 
Licensor being required to effect such termination, or 

(g) if Licensee initiates or directly or indirectly participates in any reexamination 
proceeding concerning the Patent Rights or any portion thereof, including but not limited to 
citing prior art to any patent office in any country of the world, unless such initiation or 
participation is pursuant to Licensor's written instructions, with the caveat that nothing in this 
Agreement shall be construed as prohibiting or limiting Licensee's participation in any such 
proceeding; the consequence of such participation which is not pursuant to Licensee's written 
instructions, however, shall be automatic and immediate termination of the License without any 
notice from Licensor being required to effect such termination, or 

(h) if Licensee attempts to grant or purports to grant a sublicense under the License 
or any portion thereof without first obtaining the written permission of Licensor. 

12.2 Termination at thp will of t iVfnspg Licensee may terminate the License for any region 
of or for all of Geographic Region by providing Licensor with at least six (6) months' prior written 
notice of termination. Termination shall be effective on the date specified by Licensee in such notice, 
but not sooner than six (6) months if the entire Geographic Region is terminated. If no date is specified 
in such notice, then termination shall be effective six (6) months following the date of such notice if the 
termination is for the entire Geographic Region not previously terminated and ten (10) days if the 
termination is for only a portion of the Geographic Region not previously terminated. If the notice does 
not specify which regions of the Geographic Region for which the License is being terminated, the 
termination shall be effective for the entire Geographic Region. 

1 2 .3 Rrparh . If Licensee breaches any term of this Agreement and fails to cure such breach 
within thirty (30) days of receiving notice of breach from Licensor, then Licensor may terminate the 
License by providing written notice of termination to Licensee. If Licensee repeats a type of breach 
after it has been cured (e.g., failure to make a monetary payment on time), the breach shall be deemed 
incurable and Licensor shall then have the right to terminate the License at any time by providing 
written notice of termination to Licensee. In the event Licensor provides Licensee with a notice of 
termination of the License, the License shall terminate on the date specified in the notice, and if no date 
is specified in the notice, the License shall terminate ten (10) days from the date of the notice. 

1 2.4 Pffprt of Termination Upon the termination of the License for any particular region or 
for the entire Geographic Region: 

(i) Licensee shall immediately cease making, using and selling Licensed Product 
and performing services using Licensed Product in the region(s) of the Geographic Region for which 
the License has terminated, 

(ii) if the License has terrninated for all regions of the Geographic Region, Licensee 
shall also immediately return all Confidential Materials to Licensee, and 

(iii) Licensor shall not have any further obligation or liability under this Agreement 
with respect to such region(s) of the Geographic Region in which the License is terminated. 




Notwithstanding any such termination of the License, nothing herein shall relieve Licensee of its 
obligations to pay Royalties or other payments that accrue prior to termination, or to fulfill its 
obligations under Sections 4, 5, 6, 7, 8, 9, 10, 1 1, 12 or elsewhere in this Agreement Further 
notwithstanding any such termination of the License, Licensed Product on which all money due under 
this Agreement have already been paid to Licensor may be sold without further permission from 
Licensor, provided such sale occurs within six (6) months of termination. 

12.5 ft I'ghtnf Aversion 12.5 In the event that Licensee has not raised at least $500,000 in 
investment capital on or before December 3 1 , 2002, Licensor may at its sole discretion terminate the 
License at will unless Licensee has achieved either (1) sustained gross monthly revenue of at least five 
hundred thousand dollars (5500,000.00); or (2) a market capitalization (defined as the number of shares 
outstanding multiplied by the price per share of Licensee's common stock as quoted on the OTC 
Bulletin Board or other exchange) of at least ten million dollars ($10,000,000.00); if the License is 
terminated in accordance with this sentence, all Parties agree that the Agreement between RK Industries 
and Licensor dated 3 1 May 2000 and the license granted thereunder shall be automatically reinstated in 
its entirety beginning as of the date the License is terminated. 

SFrHON 11 - OTTTF/R PROVTSTONS 

13.1 PMrchw of T ir^n^pd PmHurts hy T irensnr At any time during the term of the License 
granted herein, Licensee shall enable Licensor and its employees to purchase reasonable quantities of 
Licensee's products from Licensee at Licensee's then-current lowest wholesale prices (e.g., at the 
highest-quantity price quoted to Customers, or at special promotional prices quoted to any Customer) or 
sixty percent (60%) of the lowest retail price being quoted to any customer, whichever is less. Licensee 
shall also make available fifty (50) units of each SKU (or equivalent) of each Licensed Product each 
calendar year to Licensor, which Licensor may purchase at Licensee's fully burdened cost of goods 
sold. In no event shall Licensor re-sell or rent any of the products described in this Paragraph 13.1 at 
prices higher than paid by Licensor. Licensee shall provide catalogs and price lists for its products to 
Licensor as they become available to the general trade. 

13.2 other ft pqprmgihil itips Licensee shall obtain any and all necessary licenses, approvals 
and other government authorizations necessary for the Licensed Products, including for their 
manufacture, sale, distribution, export, use, rental, lease and practice engaged in by Licensee and any of 
Licensee's Customers. Licensee shall ensure that the Licensed Products are safe and of good and 
workmanlike quality. Licensee and its Customers shall strictly comply with all applicable laws and 
regulations concerning Licensed Products, their manufacture, rental, lease, sale, shipment, export, etc., 
including but not limited to strict compliance with the Export Control Act of 1979. 

13.3 Attnmpys' Fees . In the event of any arbitration or litigation between the Parties, the 
prevailing Party shall be entitled to recover from the non-prevailing Party any and all costs, including 
reasonable attorneys 1 fees, incurred by the prevailing Party. Such relief shall be in addition to any other 
relief, award or damages to which the prevailing Party may be entitled. The court or arbitrators shall 
determine the prevailing party for the purpose of this Paragraph. 

1 3.4 Tnjnnrtivp Relief Licensee and Licensor have determined that in the event of a breach 
or a threatened breach of this Agreement the non-breaching party will suffer permanent and irreparable 
damage. Accordingly, Licensee and Licensor agree that in the event of a breach or threatened breach of 
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this Agreement by the other party, the non-breaching party shall be entitled to preliminary and 
permanent injunctive relief. 

13 5 gpyprahility In case any one or more of the provisions contained herein shall, for any 
reason, be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality or 
unenforceability shall not affect any other provisions of this Agreement, and this Agreement shall be 
construed as if such invalid, illegal or unenforceable provisions(s) had never been contained herein; 
provided that such invalid, illegal or unenforceable provisions shall first be curtailed, limited or 
eliminated to the extent necessary to remove such invalidity, illegality or unenforceability with respect 
to the applicable law as it shall then be applied. 

! «, 6 r TnvPrr ;»oT awa nri Fonim . This Agreement shall be governed, construed and enforced 
exclusivelv in accordance" with the laws of the State of Utah and the laws of the United States of 
America. 'Any arbitration or litigation between the Parties shall be conducted exclusively in Salt Lake 
City, Utah. U.S.A. and the Parties hereby submit to such exclusive jurisdiction and venue, and agree 
that such jurisdiction and venue are proper. 

13 .7 F jpci AarPPtr.f»nt This Agreement constitutes the final and complete agreement 
between the Parties concerning the subject matter of this Agreement and supersedes all prior 
agreements understandings, negotiations and discussions, written or oral (including prior drafts of this 
Agreement), between the Parties with respect thereto. No Party shall be bound by any condition, 
definition, representation, or warranty, other than as expressly set forth herein. Any modification 
revision or amendment of this Agreement shall not be effective unless made in a writing executed by 
both of the Parties. The Licenses granted under this Agreement supercede the licenses granted in the 
Agreement between RK Industries and Licensor dated 3 1 May 2000 (the "RK Agreement") and 
Licensee agrees to satisfv any financial obligations existing under the RK Agreement as of the Effective 
Date of this Agreement at which time the licenses granted in the RK Agreement shall be terminated. 

13.8 Ti mp »f thP FggpnrP Time is of the essence in the performance of all obligations 
under this Agreement 

1 3 9 Waiver Any waiver of, or promise not to enforce, any right under this Agreement shall 
not be enforceable unless evidenced by a writing signed by the Party making such waiver or promise. 

13 10 wpudingg The headings in this Agreement are for the purpose of convenience only and 
shall not limit, enlarge or affect any of the covenants, terms, conditions or provisions of this Agreement. 

13.11 t anonagp The language used in this Agreement shall be deemed to be the language 
chosen by the Parties to express their mutual intent, and no rule of strict construction shall be applied 
against any Party. 

13.12 Holkxs. All notices, requests, demands and other communications hereunder shall be 
in writing and shall be sent bv registered or certified man, return receipt requested, or by commercial 
courier with a required copy by facsimile transmission to the Parties at the addresses set forth above on 
page 1 'of this Agreement, or to such other person and place as either Party shall designate by nonce to 
the other Party. The party sending notice shall obtain confirmation that all facsimile transmissions were 
sent to the facsimile telephone number set forth above on page 1 of this Agreement or such other 
facsimile telephone number as either Party shall designate by notice to the other Party, or, in the event 
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mtem-Gdi 3 d ^SSSSiSKS 2fflS?r Lice T T to — iaIize « 

technical abilities, managerial efficiency mlrlrin ° f LlCensor ' s belief in Licensee's 

Accordingly, Licensee ^^S^S^T rf ethics, 

or this Agreement to any other i^n^Z^^^ ^ P 0wer t0 > the License 

event that Licensee merges with any ^^^^"^ COnsent of Licensor. In the 

entity, this Agreement shall be deemed T"*!? ' mo a new 

Licensor may, at its sole ootion. a «ion fJZ 771, . enIOrceabIe a 8ainst such new or other entitv 
beneficiaries or thirt partJ dele^efa^e to JZ 7 ""^^ Prided that any third party 
parry beneficiaries or Ld P^elegSs ? Ch SUCh aSsignment 10 whkh * e ^rd 

of this Agreement ^ 8 5 "* """"^ 15 sub J ect 10 «»> applicable terms and conditions 

^senmtive **» * °' sW be * ■»«.**, venturer, agent or 

^k^u^'^^W ^Iven, for any teason, (ii) a 
petition for bankrupts is ffled for Licensee Tn *k 1 P ^bankruptcy, or (iv) an involuntary 
License shal] be deemed « T« ta^! ^ ^ deenKd «• 
the Trademark Rights to any other parry oTe^l^", '' CenSe * e T ^hnology Rights and 

exploittheTech^logyR^^^^ 

todtog'^t^^seS;^ T'r g fifty ' < 50% ) 

(5500,000.00), Licensee shall pay l^^S^f? hUndred ""-a™! 

*t forth below. Prior to achieving fiZercenUtwo h,^ J rlTf 11,6 purchase P rices 

^second round investment iJJZZ^S^JX?™} I 5250 ' 00000 !) of 

^^^^^isLi^ri^'r- 

serves the permanent righ StaSdll I-* 15 md ™ Licensor 
bladders for Licensors' ti n^X^S ^ '° ^ 

Licensor's design for such 

purchase pnce shal, be the amo^ paid by u^^££*™- ^ 
d. Al, of Licensor-s rights to a video produced for Licensor by Alan Neves reiating to mtelli- 
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Ge -containing Adjustable Shape PUlows. The purchase price shall be three thousand 
do liars (53,000.00), and Licensor agrees that upon receipt it shall promptly satisfy an 
obligation to Alan Neves in the same amount for his work in producing the video. 

r . l2 ;\ 7 j 1* nf Fwrflitirs, Fqnipmrnf and Tnnling . In the event that Licensee desires to use 
baTshUl tttTT™'^ t0 ,°r ,k18 ' LiCe f ee ^ d ° S ° 0nly ° n a non -^erference basis, which 
n^ltl i ^ I ° f L,CenSOn LlC6nSee shaJ1 pay Licensor for * «8»« dollars (S48.00) 

per scheduled hour, plus seventy five cents (S0.75) per pan if Licensor's tooling is used. Licensor mav 
e ec to change these rates with thirty (30) days notice. Prior to such use of Licensor's faculrvTcenSe 
shall obtain reasonable uisurance for such operations which specifically names Licensor as beneficiarv 
and which indemnifies Ed>ZONE against liabilities incurred during Licensee's operations. 

13.18 finwriYfaniiftriiirins On or before Ocrober 1. 2002. Licensee shall have in 
operation a manuiacturing capability, either in their own facility or bv subcontracting with a 
rr^ufacturer approved by Licensor, from which one-piece Intelli-Gel for queen-size' mattresses can be 
made and from which Intelli-Gel lor pillows can be made. Licensee shall make reasonable efforts r 0 

2002 ?L C «?SPA 1 T? SCe ?? n m Tr QSS InteIli - Gd ' m p,aC£ prior t0 the ISPA show ™ ^ch of 
2002 (the ISPA Show ). Toward that end. Licensee agrees that promptly after the Effective Date of 

this Agreement, Licensee shall travel to Wan Shing in China and investigate the possibility of 

S^J^— * ^ Shin f • LiCenS ° r SMh at the reqUCSt of LicenseT™y 
S,1h f ^* f 1 Whl ° h CaSe L,CenS ° r shaJ1 not char § e hourl y char § es ^t shall be promptly 
emibursed for any travel expenses. In the event Licensee sets up its own facility or owns its own 

tooling Licensee agrees to sell, or allow the manufacturer using its tooling to sell, pillow and mattress 
li-Gel components to Licensor or its third party licensees for sales outside the Geographic Region 
l^Tf k sh f not exceed percent (20%) above total burdened cost with 

overhead. For example if Pacific Wave desires to purchase futon parts made in Licensee's pillow 

f£ZT mUm £l* com ™^ their reasonable requests. In the event that Licensee has its 
own faclity, Licensor or ,ts third party licensees may supply tooling compatible with Licensee's facility 
and equipment and in such event the foregoing twenty percent (20%) shall be limited to fifteen percent 

™nt HIT 6 ' ! °? im °l Under - t !! iS Paragraph t0 LicenSOr or its third par * Iicensee * shall be on a 
reasonable non-interference basis with Licensee's own production needs. 

snace atthers PA^h , S , hall u , J imburee Licens <* Licensors deposit on an exhibit 

nnnl * / ' Ll ° enSee sbail Cxhlblt m ** space durin § the ISp A Show, featuring an 

SET* T" 88 T^f-^ m Geo ^ c Re §ion to begin manufacturing Intelli-Gel 
W n * 6 COntr °u ° f LlCemee - At LiCenS ° r ' S S0le option ' Licens ° r ™ attend the ISPA 

S dreSS m K qUmeS by p [°? pective Licensee's which conduct business outside the Geographic 
Region. This reimbursement shall be due concurrently with the payment of Paragraph 13.16." 

mntin Jn 2 av nil ;r nT ^rfrtins As a material requirement of this Agreement Licensee shall be 
continually diligent m its manufactunng, marketing, and selling of Licensed Products in each of its 

r SS ° VerlayS ' mattresses ' 30(1 pillow s- In the event of non-diligence in any one of 
these three forms Licensor may terminate the License for that form only, which shall eliminate the 
requirement for the Minimum Royalty for that form only. cummate tne 

Pft 13 f 1 F u Y T' t r/ ,n(1 FffiTt1 ' W Dltf> - This A«n««nt may be executed in anv number of 
on^nTT' each0f J hlch sha ? be deemed ™ ori S^ but all of which taken together shall constitute 
one and the same instrument. The individuals signing below represent that thev aJe duly authorized to 
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do so by and on behalf of the Party for whom they are signing. When this Agreement has been 
executed bv the duly authorized representatives of the Parties, it shall be effective as of the date of the 
last execution, and the Party performing such last execution shall insert the date of such last execution 
on the first page of this Agreement. 



IN WITNESS WHEREOF, the Parties hereto have caused this License Agreement to be duly executed 
and entered into as of the date first above written. 



LICENSEE: 



LICENSOR: 



RK Industries: 



By (signature): 
Name (print):_ 
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Title: 



/-^,--^/^'<g-~n_-.r 



/ 



By (signature): 

Name fprintV To & . feaSCZ 

Title: 



y 



By (signature): 



Name f print): ^>.4^x/ £l~ 



Title: 



T 
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